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A S E 



ARGUED and DETERMINED is\C> 


IN J H C 


Court of KING’S BENCH, 

a 

» 

I K 

Easter Term, 

In the Fifty-sixth Year of the Reign of George III- 


MEMORANDA. 

TN the last vacation, George Suxvleq *Holnujd , Esq. 

was called Serjeant, and gave lor hi* motto <£ Com- 
ponere l (gibus orbem and was appointed to succeed 
the late Mr. Justice*^owp/rr as one .of His Majesty’s 
Justices of the Court oT Kind’s Heftch, and was after¬ 
wards knighted. 

h 

On Monday the 15 th of April y Mr. Justice Le Blanc 
died at his house, in Bedford Square ; 

u Illo nemo ncque integrior crat in delate, neque 
sane iior.” , 

In the course of the last vacation Mr. Serjeant 
Vaughan was appointed Solicitor General to Her Ma¬ 
jesty, and William Harrison , Esq. Solicitor to the 
Prince of Wales. 

Vol. V. 


B 


On 





CASES in EASTER TERM 

t 

^181(5. On Wednesday the ist of May, being the first day ot 

this tem^ the following gentlemen took their seats 
within the bar, \\u Mr. Serjeant Vbughan having been 
appointed one of His Majesty’s Seijeants learned in 
the law; James Burrough, Charles Warren , Jonathan 
Jtainc, Jmncs Scarlett, James Trdker, William Cooke, 
Samuel Ya/e Benyon , William Agar, and John Bell , 
Esquires, having been appointed of His Majesty’s 
counsel learned in the law; Charles Wetherett, Esq. 
having received a patent of precedence, and William 
Harrisoyi, Esq. having been appointed one of His 
Majesty’s counsel learned in the law. 

On Friday the 3d of May, Mr. Justice Abbott look 
his seat on the bench of this Court, having resigned 
his seat on the bench of the Court of Common Pleas. 
And on Saturday the 4th of May, James Burrough, 
Esq. was called Serjeant, and gave for his motto, 
<£ Legibus emendes ,” and was appointed to succeed 
Mr. Justice Abbott as one of His Majesty’s Justices of 
the Court of Common Pleas, and took his seat accord¬ 
ingly, and was afterwards knighted. 


w _ * 

Ranger against thuJSarl of Chesterfield. 

^ MEMORIAL of an annuity granted by the Earl of 
Chesterfield to one John Taylor, t on the icth of 
February 17*81, set forth a bond of that date made by 
ni'cmoiialof the th$ Earl to Taylor, in the penal sum of 3600/. condi- 
“r* tion «d for the payment of an annuity of 300/. quarterly, 

rsey, need not 

expie-.i for whose life the annuity is gtanted, if it be expressed in the memorial of the 
indenture, which recites the said bond and warranto! attorney, for whose life the said an¬ 
nuity is granted- • 


TVcdncsd.i}) 

May 1 st. 

» 

If a bond and 
warrant of at* 
H |ftmg^and in* 

dentine be 
made to secure 

in'itu t lift 




111 



* 1816 .* 


ih the Fifty-sixth Year of GEORGE III. 

1 


IV 


in consideration of i Boo/, paid by Taylor to the Earl; 
also a warrant of attorney of the same date to confess 
a judgment on the said bond for 36004.; also an inden¬ 
ture of the same date between the Earl of the 1st part, 
Taylor of the 2d, and T. Stride of the 3d, reciting 
the said bond and warrant of Attorney, and that for 
the better securing the said annuity the Earl had agreed 
to charge the said annuity on certain manors, &c. (de¬ 
scribed in the memorial), in pursuance whereof the Earl 
bargained and sold to Taylor , his executor, &c. a rent 
charge of 300/. payable out of the manors, &c. (setting 
forth the parcels); habendum to 7 ay lor, his executors. 
See. from thenceforth during the life of the Earl, payable 
quarterly, on the days therein mentioned, and for more 
effectually securing the same the Earl, in consideration 
of 5/. paid by Stride , granted to him, his executors, Sec. 
the said manors, &c. "habendum to Stride , his executors. 
Sec, for 99 years, if the Earl should so long live, in 
trust, &c. (setting forth the trusts in the terms of the 
deed as above stated). And because the memorial of 
the bond and warrant of attorney did not specify for 
whose life the annuity was granted, nor by whom or to 
whom the same was payable, (but in the condition of 
the bond it was specified, that the annuity was granted 
during the Earl’s life, and was payable by him, and 
that Taylor had contracted with him for the purchase 
of it) therefore it was objected by the Earl, in his answer 
to a bill filed in Chancery for the purpose of obtaining 
payment of the arrears, that the said anuuity was in¬ 
valid. 


Range* 

against 
The Earl of 
Chest ERFirLD. 


And now this question being referred by the Master 
of the Rolls to this Court for their opinion, 

B •* 


Jiichanhoi? 



Range* 
against 
The Earl of 


CASES in EASTER TERM 

H 816 . Richardson for the defendant argued {a) from the 
language of the annuity act ( 5 ), which requires, “ that 
a memorial of entry deed, bond, &c. whereby any an- 
Chestektield. nuity, &c. shall be granted, shall within 20 days of the 
execution of such deed, bond, &c. be enrolled, and, that 

i 

every such memorial shall {inter alia) set forth the 
name of the person for whose life the annuity is granted, 
otherwise every such deed, bond, &c. shall be void,” 
that the memorial of this bond was defective, causd qud 
supra. For when the statute saith every such memorial, 
it means the memorial of every such deed; otherwise why 
make every such deed void ? And this defect is not 
cured by the recital of the* bond, in the memorial of the 
indenture; for if the memorial of the indenture had fully 
recited the condition of the bond, viz. that it was for 
an annuity granted during the Earl’s life, &c. possibly 
the defect in the memorial of the Bond might have been 
supplied by the recital of it in the memorial of the in¬ 
denture ; but here, neither the memorial of the bond, 
nor the recital of it in the memorial of the indenture, 
states that it is for an annuity during the Earl’s life. 
So that there is no way of learning from the memorial, 
what is the term mentioned in A' bond for which tht 
annuity is granted* 


Lord Ellenborough C. J. Did the act of par¬ 
liament mean to enforce a separate setting forth of each 
of the several instruments; or is it not a sufficient com¬ 
pliance with the act in this case, to set forth that instru¬ 
ment which shews the other two, and simply to state 
the fact that there are the other two ? The expression 

(a) This case was argued at Serjeants’ Inn before this term. We 
were favoured with a note of the argument by a gentleman at the bar. 
l>; 17 G.,;. c. » 6 . § 1. 


“ said 
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14 said annuity,” in the memorial of the indenture, suf- 1 18 IG, 

ficiently identifies the annuity with that for &hich the —— 

* . Ranger 

bond and warrant of attorney are gi\en ; so that Jiere against 

is a complete notification of every deed: and upon the cues' ebpield. 

whoje it appears, that all are given in respect of the 

same annuity. So much ingenuity has been expended 

upon the construction of this act, that doubts have 

been raised where they could never otherwise have 

arisen. % 

* * 

Bayley J. I think this case is decided by that of 
Hodges y. Money, (a) 

Manyat was to have argued for the plaintiif. 

The following certificate was sent: 

We have heard This case argued by counsel, and 
have considered it; and we are of opinion, that the 
annuity of 300/. granted by the defendant, the Earl of 
Chesterfield , to the said John Taylor , Was a good and 
valid annuity. 

Ellenborouoh. 

J. Bayley. 

» 

• G. & Holroyd. 


( a ) 4. T . X . 500 


B 3 



me. 


CASES in 


EASTER TERM 


Wednesday, * .* 

May tst. Barclay, against Stirling and Another, (a) 


A policy on 
freight, at and 
from the ship's 
port of loading 
a*y. to her port 
of discharge, 
with leave to 
rail at inlenoe- 


^SSUMPSIT for niow?y lent, money paid,* ami 
money had and received to the use of the plaintiff, 
and upon an account stated. PJea general issue, and 
the defendants paid 75 /. into Court , upon the count 


dute ports, be¬ 
ginning the ad¬ 
venture on the 
goods from the 
loading, as 
aforesaid, -with 
leave to dis¬ 
charge, cxch :aje, 
and take on board 


for money had and received. At ,the trial before- 
Lord Ellvnbmough C. J. at the Ijomlon sittings, after 
Trinity term, there was a verdict for the plaintiffs, 
damages 500 /. subject, to the opinion of the Court, upon 
the following case: 


goods nt any port 
she msy cal! at, 
without being 
deemed a devi¬ 
ation, covets 
the freight of 
goods loaded at 
an intermediate 
port ; and 
thtrefoic v/beie 
the ship having 
sailed \ ith a 
cargo loaded at 
J. wa« during 
the voyage cast 
on shore at an 
intermediate 
port, and lost a 
part ol her 
cargo, and took 
on board other 
goocR at that 
port to com- 


The defendants being owners of the ship Neptune, 
which was loaded at Jamaica in September 1814 , with a 
cargo on freight from various shippers, and was bound 
to London , effected a policy of insurance for 1200 1. on 
the freight of the said ship, valued at 4 , 200 ?. which 
policy the plaintiff underwrote for 500 /. The voyage 
described in the policy was, “ At and from port at 
2>orts of loading in Jamaica, to her port or ports of dis¬ 
charge of the United Kingdom, % dlh leave to call at all 
any , or every onejof the. British apcL. foreign West India 
islands , to seek, join, and exchange convoy, beginning 
the adventure upon the goods jrom the loading thereof 
aboard the said ship, as aforesaid.” And in a subse- 


quent part of the policy, after the usual declaration, 
chargT and *' t^at should be lawful for the ship, in that voyage, to 

earned freight, 

held that the assured, who had abandoned to the uudciwiiter upon intelligence of the 
loss,, and had adjusted with him as ior a total loss, was liable to the underwriter lor the 
freight of that part of the cargo loaded at the intermediate port, after deducting the ex- 
pences attendant upon procuring the saidfreight. 


(a) This case was aigued at Sttjtanls ’ Inn, before this term. 

proceed 
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proceed and sail to, and touch and stay at any ports. 
whatsoever, the following words were introduced: — 
*' And •wheresoever, with leave to discharge, exchange , 
and take on board goods at any ports or places she may 
rail at, or proceed to, without being deemed any deviation 
J'rom, and without prejudice to this insurance 

The ship sailed from Jamaica on the 30th of October , 

1814, with the said cargo; and on the 8th of November', 
in the course of her voyage, got on shore off the island 
of Cuba. There she remained till the 18th of December , 
during which time part of the cargo was saved, but the 
greater part, consisting of sugar, was washed away and 
lost. On the 20th of December , the ship reached the 
Havannah , and having received there such repairs as 
were necessary to enable her to proceed to England , 
took on board so* much of her cargo as had been 
saved, and likewise a considerable quantity of fresh 
goods on freight, from the Havannah to London, 
and sailed the latter end of February 1815. Intelli¬ 
gence of the disaster which had befallen the ship, was 
conveyed to the defendants on the 18th of January 

1815, by a letter dated Havannah, the 23d November 
preceding, which letter was shewn to the plaintiff and 
the other underwriters. This letter stated “ that the 
ship on her passage home, in the convoy of the Argo 
frigate, had been cast on shore on the coast of Cuba, 
in heavy weather, on the night of the 8th of No¬ 
vember, about 25 miles to leeward of the Havannah. 
Tliat the captain on his arrival there had applied for 
assistance, and had ever since been employed in pro¬ 
curing coasters and men» and that part of the .cargo 
which it had been possible to save, was nearly already 

B 4 secured. 


181 G. 


Bakciav 
against 
Si JKLI.NK. 



1816. 

Barclay 

against 

Stirling 


CASES in EASTER TERM 

secured. That about two-thirds of the cargo would be 
wholly losf, the water having reached up to the middle 
deck before assistance could be procured. That there 
were'some hopes that the vessel would be saved, but it 
was precarious, and depended much upon the weather; 
but no exertion w r ould be spared foi» that purpose. In 
the mean time the proceedings and vouchers went on 
with the utmost regularity, and the defendants would 
be regularly informed of their progress.” On receipt 
of this letter the defendants abandoned the freight, 
by notice in w riting, to the plaintiff and the other un¬ 
derwriters on freight, and also abandoned the ship to the 
several underwriters on ship, anil demanded from all a 
total loss. Most of the underwriters on ship adjusted 
a total loss, but afterwards settled with the defendants 
by compromising to pay less than 100 /. per cent., the 
underwriters giving up to the defendants their interest 
under the abandonment. The plaintiff refusing to pay 
a total loss, an action was commenced against him on 
the 26 th of January 1815 , and on the 28 th, afterpro¬ 
cess delivered to his attorney, the plaintiff agreed to 
settle a total loss, and thereupon signed an adjustment 
on the policy in this form: “ Settled a total loss of 
100 /. per cent., payable in a month.” On the 16 th of 
February , the plaintiff' being informed that the ship 
had been gotten off the rocks, and was about to be re¬ 
paired and sent to England , gave notice to the broker 
not to pay over to the assured the loss? which he had 
settled, but withdrew that notice on the 2 2 d of Aprils 
so soon as it was known that the ship had arrived in 
the British Channel, and authorized the broker to pay 
the defendants the total loss, which was accordingly 

14 paid. 
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paid. On the 3d of May the ship arrived at the port 
of London , and having duly delivered her chrgo, the 
defendants received freight for the same. It was agreed 
that, as far as concerned the verdict, the 75/. paid into 
Court should be taken as sufficient to cover the freight 
due for that part bf the cargo delivered, which was 
originally shipped at Jamaica. And the question was, 
1st, whether the plaintiff was entitled to a proportion 
of the whole or to any part of the freight of the fresh 
goods shipped a*t the Havannah and delivered in Lon¬ 
don ; and if so, 2dly, whether any deductions from 
the gross amount of such freight were to be made in 
respect of charges incurred at the island of Cuba. 

Richardson, for the plaintiff, argued, that inasmuch 

as the freight of the goods shipped at the Havannah, 

was covered by the policy, the plaintiff was entitled 

to this freight. He said, it was clear from the terms 

of the policy, that it included freight not only of such 

goods as were shipped at Jamaica , but also of all 

goods put on board at any of the West India islands 

in the course of the voyage; for the policy contained 

a liberty to call at any such islands, and to discharge, 

• ^ • 

exchange, and take on board gopds at any place the 
ship might call, without being deemed a deviation, 
&c. If then the freight of such goods was covered by 
the policy, it followed, from the abandonment, that 
the plaintiff wafe entitled to such freight; because the 
abandonment implies a relinquishment to the aban¬ 
donee of all the interest covered by the policy. There¬ 
fore, where freight was earned after abandonment,' and 
received by the assured from the shippers of goods, it 
was adjudged that the underwriter on freight might 

have 


1811 ».. 

Barclay 

against 

Stirling. 
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\v 




Barclav 
against 
Stir ung. 


have assumpsit to recover it from the assured, (a) And 
at all evAits, whether the plaintiff be entitled to this 
freight under tlm .abandonment or not, this being a 
contract of indemnity, lie is entitled to have the da- 
mages recouped, pro tanto , out of the freight earned 
by the defendants in the homeward voyage, (b) idly, 
As to any deductions from the amount of this freight 
in respect of charges incurred at the Havannah , it 
seems that the expences of the voyage, wages, &c., 
are charges which belong to the owner of the ship, 
and are not, properly speaking, salvage on the freight, 
and therefore ought not to fall upon the plaintiff. 


Marryat , for the defendants, denied that the freight 
of the goods shipped at the Havannah was covered by 
the policy; for the policy is precise in describing the 
adventure to be, “ at and from her ports of loading in 
Jamaica ” and that it shall begin “ from the loading 
of the goods aboard as aforesaid,” that is at Jamaica 
jmd the leave given in a subsequent part of the policy 
to exchange and take on board goods at any places the 
ship might call at, was not intended to alter the adven¬ 
ture before described, but only to excuse a deviation. 

< f ' 

Therefore, though the loading of goods at the Havan¬ 
nah shall not avoid the policy, by reason of the liberty 
contained in it, yet is it no part of the risk insured. 
If the whole cargo had been loaded in the first in¬ 
stance at the Havannah, there would have been no 
inception of the risk; how then does the loading of a 
par\ at Jamaica alter the nature of the risk, as to that 
part which was loaded at the Havannah? Another 

(<*) 4 East. 34. Thompson v. Jiowcroft, % B (? P . 479. Ltalbam v. Terry. 
(i) 11 Past. 43a. Puller v. Staniforib. 


object ion 
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objection to the plaintiff’s right to recover, is this, 
that having paid his money voluntarily, *and with 
knowledge of all the circumstance^ as upon a,total 
loss, to the assured, it is against a known principle of 
law to permit him to recover it back. 

Lord Ellenborough, C. J. This is a question 
between the assured and the underwriter on freight, 
to whom an abandonment has been made, whether 
the underwriter is entitled to recover the freight 
earned subsequently to the abandonment and received 
by the assured under these circumstances. The freight 
was earned in respect of goods loaded partly at Ja¬ 
maica, and partly, owing to a mis-adventure in the voy¬ 
age, at Cuba; and the whole has been received by the 
assured at the ship’s port of discharge. First, let us 
consider the freight insured. The policy runs thus: 
“ At and from the port of loading in Jamaica , to her 
port of discharge, beginning the adventure fr om the 
loading on board the ship as aforesaid, that is, from 
the loading at Jamaica , with leave to call at all and 
every of the West India islands.” The ship being 
driven on the cogs^ of Cuba by the accidents of the 
voyage, this became a part of the voyage. And with¬ 
out considering it as part of the voyage in the first in¬ 
stance, the liberty given to the assured to touch and 
take in goods at Cuba, incorporates this part of the 
adventure, by necessary construction, with the voyage. 
It is said, this liberty does no more than excuse a 
deviation; but the case of Violett v. AUnutt (a), shews 
that an intermediate port may be included within the 
policy» equally with the terminus a quo mentioned in 


\ i 

lSlfi. 

Bahc».a\ 
tignimt 
SlIRUNt,, 


(rf) 3 Taunt . 419. 


it: 
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Barclay 

against 

Stirling. 


it: and it is very material that it should be so. This 
then being freight, which the policy would have co¬ 
vered, had it remained at the risk of the assured, is 
not the assured a trustee for the underwriter if he 
receive it after abandonment? All the cases agree that 
he is, and that he is accountable for the subsequently 
received freight: he cannot have both indemnity and 
freight also. Therefore the plaintiff is entitled in this 
case, deducting only such charges as, belong to the 
freight; such .as the expences of loading the cargo, 
and the wages of the crew during the loading, (a) 


Bayley J. The question is, whether the plaintiff is 
entitled to the whole, or any part of the Havannah 
freight. The first objection is, that this policy would 
only have attached on the freight of such goods as were 
put on board at Jamaica , but not elsewhere. But 
such a construction is contrary to the true intent of the 
policy ; for the policy contains no words limiting it to 
the goods to be put on board at Jamaica . The two 
termini were Jamaica , and the ship’s port of discharge 
in the United Kingdom , with leave to call at any of the 
West India islands j and I think, that any freight earn¬ 
ed between these two termini , and within the limits 
of the leave specified, would have been covered by 
the policy. In a subsequent part of the policy, there 
is leave given to discharge, exchange, and take on 
board goods at any place the ship may call at: this 
was not to be deemed a deviation. Then, if the as¬ 
sured were to have full power to do this, how comes it 
that the freight of the goods thus taken on board* is 
not to be included in the policy? The underwriter's 


(a) See Sharp v, Gladstone, 7 East. 24. 


risk 
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risk is not increased by the assured’s taking on board 
one half of the cargo at Jamaica , and the otter half at 
Cuba, when he might have taken on board the whole at 
Jamaica; on the contrary, the risk* is thereby dimi¬ 
nished. For suppose, in this case, a loss to have hap¬ 
pened before the ship was fully laden, the underwriter 
would have sustained a loss but upon half his risk. 
In principle and good sense, there can be no reason 
why this policy, which was intended to cover the freight 
upon the whold voyage, should not attach upon the 
freight of goods loaded at an intermediate port in the 
voyage. I therefore think that the Havannah freight 
was covered by the policy. It would be unjust to hold 
otherwise. The assured estimates the whole freight 
at 4,200/.: if one-half is washed overboard, and afresh 
half substituted, why should he be allowed to earn the 
freight of that half,, and put it into his pocket ? With 
respect to the abandonment, the import of it is, that 
the assured declares that he does not look to any benefit 
from the freight of the voyage, but is content that the 
underwriter shall have it, paying to the assured the full 
100 per cent. And this action is not brought tore- 
cover back from the assured any part of that money 
which was paid hifh by the underwriter, but to recover 
that portion of the freight which* the assured has re¬ 
ceived, after having been paid the full amount of his 
freight. As to whether any deductions ought to be 
made, I think »that the charges incurred while the ship 
was detained merely for the purpose of getting repairs, 
to enable her to complete her voyage, ought to he set 
to the account of loss on ship, for which the under¬ 
writer on ship will be liable. But as to any charges in¬ 
curred while the ship waited at Cuba to obtain freight. 


1816 . 


Barclay 

agoimt 

Stirling. 


OV 
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1816 . or for the purpose of loading it when obtained, these 
ought, I think, to be deducted. 

Barclay 

against . 

i iftx.r.rioLROYD J. *This is a policy not confined to freight 
on goods loaded at Jamaica , but is to be extended to 
goods loaded during the voyage from Jamaica to her 
ports of discharge. The leave to call at other ports, 
and load there, puts the freight arising from the goods 
loaded at the Havannah> upon the footing with the 
former freight, and brings it within the meaning of the 
policy. I agree with the Court on the other point. 

Po&tca to the Plaintiff’. 


wci,Kidp, Chaplin, Clerk, against Leroux. (a.) 


Devise of his 
estates to his 
wife for life, 
and after her 
decease, to his 
son (his heir at 
law), charged 
With the yearly 
payment of 
100/. to his 
daughter for 
her life, and at 
her decease 
with the sum 
of 1500/. to be 
dividcd»among 
her children 
or if no child, 
to be disposed 
of as she 
should direct; 
and in default 


^OVENANT for not repairing, on a least* for 21 
years, which expired at Lady Day , 1807, made 
by the father of the plaintiff to the defendant. And 
the plaintiff declares, that his father was seised of part 
of the demised premises in fee, and of the residue, by 
copy of court roll held of the Manor of Tottenham in 
fee-simple, at the.will of the Lord? according to the 
custom of the Manof: that he surrendered the copy- 
hold part to the use of his will, and by his will deyised 
the whole premises to his wife for life, provided she 
did not marry; and died seised, leaving his said wife, 
and the plaintiff his only son and heir at law, him 


of payment of , 

either of the said sums within the time appointed, to G. 7 ., his heirs, administrator', 
and assigns, in trust, to raise the 100/. out of the rents and profits, and the 1500/. by 
sale or mortgage of a sufficient part of the lands, and subject to the said charges and 
trust to his said son, his heirs, executors, administrators, and assigns: Held, the son took 
by descent and not by purchase. 


(a) This case was argued at Serjeants* Inn before this Term. 

6 surviving; 
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surviving; and that afterwards, and before the breach 1816. 
of covenant, the said wife died, and the saic? demised 

Chaplin 

premises, witli the appurtenances,« descended to the a S aijlsi 

• * Lerovx. 

plaintiff, as only son and heir at law of the lessor, 
whereby the plaintiff was, and continually hitherto 
hath been, and still is seised, &c. 

Plea, that the demised premises, with the appur¬ 
tenances, did not descend to the plaintiff as the only 
son and heir at law of the lessor, modo etjormd. 

On the trial, at the sittings after last Trinity term, 
a verdict was found for the plaintiff, subject to the 
opinion of the Court, on the question whether the 
plaintiff took by descent, or by devise under the will 
of his father, by which the father devised all his lands, 
as well freehold and* leasehold, as copyhold, with their 
appurtenances, unto his wife for life, provided she did 
not marry, with power to grant building leases for 6 1 
years, charged during that time with the payment of 
the yearly sum of 50 1. to his son, the plaintiff, if he 
should so long live, by four equal quarterly pay¬ 
ments, and also fipding him in board, washing, and 
lodging during his stay at the university, and du¬ 
ring his studies in the profession of the law in Lou- 
don or otherwise, until such time as he should arrive 
to the age of 27 years ; and also charged with the pay¬ 
ment of the further yearly sum of 30J., din ing his wife’s 
life, unto his daughter Sarah, the wife of George Thomp¬ 
son, if she should so long live, and payable quarterly; 
and in case his said wife should marry, then and from 
the time of such marriage he devised all his said land* 
unto lus said son, charged with the payment of the 

said 
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said yearly sum of 30/. unto his daughter Sarah , in 
like manner as if his wife had not married; and also 
charged with the .payment of the yearly sum of 100/. 
to his wife during her life, payable quarterly; and 
from and after the decease of his said wife, he devised 
his said estates unto his said son, charged with the 
payment of the yearly sum of 100/. unto his daughter 
Sarah during her life, payable quarterly. And upon 
the decease of the survivor of his wife /md daughter he 
bequeathed the sum of 1500/. to be equally divided 
between all the children of his said daughter then 
living, if more than one, and if there should be only 
one child, then the whole to go to such child; and in 
case she should not have any children or child living 
at the time of her decease, then he gave the said sum 
of 1500/. to be disposed of by his said daughter in such 
manner as she should, by any deed or will attested by 
two witnesses, notwithstanding her present or any fu¬ 
ture coverture, appoint; and for want of such ap¬ 
pointment the same to go to her executors and ad¬ 
ministrators. And it was his wall that the said sura of 
1500/. should be paid within one year after the decease 
of his wife and daughter; and in default of payment, 
either of the yearly, sum of 100/. to his daughter in 
manner above mentioned, or of the sum of 1500/., 
within the time above specified, he devised all his said 
lands, as well freehold and leasehold as copyhold, with 
the appurtenances, unto the said G. Thompson, his 
executors, administrators, and assigns, in trust, upon 
suet default of payment, to raise and pay the said 
yearly sum of 100 L out of the rents and profits, and 
the said sum of 1500Z. by sale or mortgage of a sufficient 
part of his said lands, and subject to the said several 

charges 
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charges and trust he gave the said lands, after the 
decease of his wife, to his said son, his Heirs, exe¬ 
cutors, administrators, and assigns. The testator’s 
said daughter is still living. 

u a 


1816, 

Chaplin 

against 

Lkruvx. 


If the Court should be of opinion that the plaintiff 
took by descent, the verdict to stand; if not, a nonsuit 
to be entered. 


Gaselee for the plaintiff contended, that he took by 
descent: for the distinction is, that where a devise to 
the heir gives him the same estate as the law would 
have done, he shall take by descent; but where the 
tenure or quality of the estate is altered by the devise, 
he shall take by purchase. But a devise of the real 
estate to the heir, charged with the payment of 
debts (a) or legacies, (6), does not break the descent, for 
the tenure is not thereby altered. Neither does the 
devise over in this case to a trustee, in default of pay¬ 
ment of the annuity, or of the 1500Z., alter the nature 
of the estate. And therefore, where one devised lands 
to his wife for life, and after her decease to his next 
heir at law, and his or her heirs, provided such heir 
should pay 100/. within six months after the death of 
his wife, as the wife should by will or writing ap¬ 
point, and that his lands should stand charged with 
the said 100 1 . (c); although the Court at first doubted, 
yet it was finally resolved that the heir took by descent 
and not by the will; for the proviso in the will for pay¬ 
ment of the 100/. was only a charge in equity, and did 
not make any alteration in the estate of the land ; and 

(<■,) l Sir. 1170. Allam v. Hcber. Ltf. Raytn. 738. Emerson v. Ischbird. 
(i>) Moot, 644. Hams worth v. Pretty. Cro.Eliz, 833. 919. S. C. 

(r) I Lutw. 793. Salk. 341. S. C- 

Vol. V. C 


where 
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18 l(>, where the estate is not altered the descent is not 

„ tolled: anti it was also held, that if the testator liad 

Chaplin 

against devised a rent charge, it would have been the same. 

IjEROUX. • • . . 

And though there was no remainder over in that case, 
yet what the Chief Justice said at the close of it, ac¬ 
cording to Lutw. ( a }, is applicable to this case, where 
there is a remainder over; for the Chief Justice said, 
“ that in all cases of executory devises the estates descend 
until the contingencies happen; as if a man devise to A., 
six months after his death, in the mean time the land 
descends, and yet the heir hath it not merely by the law.” 
And he said “ that it would be a violent construction to 
make the heir in as a purchaser ; and that the case 
of Pitt v. Pelham, 2 Junes 25, was a case in point.” 
And if in the case from Lutw. where the devise to the 
heir w T as upon a condition prececknt, provided he 
should pay 100/. within 6 months, ^nd where, conse¬ 
quently, it might be doubtful whether any estate vested 
before payment made, nevertheless it was held that this 
did not alter the course of descent; a fortiori it is not 
altered by the present devise, which is upon a con¬ 
dition subsequent; and consequently where the estate 
vests, subject only to be divested by default of payment. 
The language of Holt C. J. is decisive upon this point: 
“ If (.said he) a devise be made to the heir at law, pay¬ 
ing such and such legacies, &c. and for default thereof, 
remainder over, the heir until default Is in by descent, 
and the other’s interest is by way of executory devise; 
and so it was in Pell and Brown’s case in effect.” As 
to Scott v. Scott (b), it is probable that Lord Keeper 
Henley decided it upon the ground that the eldest son 
took an estate tail. 


(a) LuiW. 798. (£) Jimbl. 383. 

‘Temp, Ld. Nortbiagton, p. 458. S. C. 


1 Eden's Rep, of Cases in Chancery. 

Marry at, 
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Marryat, contra, argued that by the will the fee was 
not devised to the plaintiff until the incumbrances were 
satisfied, and in the mean time he tgok but an fstate 
for life. That the devise over to the trustee, with a 
power to raise the 1500/. by sale, necessarily implied 
that the trustee was to have the fee; and that, at all 
all events, supposing the plaintiff took a fee in the first 
instance, it was a base fee, or fee determinable by the 
event of the incumbrances being unsatisfied. Where¬ 
fore, as the plaintiff did not take the saute estate either 
in quantity or quality, which would by law have 
vested in him from his ancestor, it followed that he 
must take by the devise, and not by descent. Agree¬ 
ably to this principle it was determined in Scott v. Scott, 
that the son took by devise, as having under the will 
a different estate than would have descended to him, 
the one being phre and absolute, the other not. ( a ) 
So, if there be a devise in fee to the heir at law, upon 
condition to pay debts within a year, and if he fails, 
that the executors shall sell and pay; this shall be a 
purchase in the heir at law, being tied with a condition; 
and so it was adjudged. (6) 


1816 . 


Chaplin 

against 

Lkkoux. 


Gaselee in reply, denied that, because a power 
was given to the trustee to sell for the purpose 
of raising the annuity and 15002., it must be 
necessarily intended that he was to have the fee; 
and this powdr it was competent to the heir at 
any time to prevent the trustee from executing. It 
is true that the fee which vested in the heir might be 
defeated by non-payment of the legacies, but so may 


( 5 ) Cro. Car. 161., Gilpin's ease. 


C 2 


(a) Atnbl. 383. 


an 
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an estate durante viduitate , which is an estate for life, 
be defeated by marriage. And as to Gilpin's case it 
was denied to oe la\v* by Treby C. J. and Powell J. {a) 

Lord Ellenborough C. J. If the estate devised 
to the trustee be an executory devise, the law will cast 
the estate of the heir on him by descent, until the con¬ 
tingency happens; if the trustee’s estate be not an 
executory devise, I do not see that there is necessarily 
such an estate of freehold given to him os to break in 
upon and alter the quality of the estate which the heir 
would otherwise take. 

Bayley J. I am of the same opinion. In all these 
cases it is desirable that the heir should be in by de¬ 
scent, rather than by purchase; because it is con¬ 
venient that the property should be'assets in the hands 
of the heir. And the general rule is, that where the heir 
takes the same estate in nature and quality w hich the law 
would give him, lie takes by descent. It appears by 
Mr. Ford's M S. note of Allam v. Hcber , though this 
is not noticed either in Strange ( h ) or Blackstonc's (c) 
report of that case, that the Coiyt denied Gilpin's 
case to be law. Impeached, therefore, as Gilpin's 
case is, as well by what I have just remarked, as by the 
authority of Treby C. J. and Powell J., it is competent 
to us to examine the case, and in examining it to ask 
this question, whether a fee mounted upon a fee turns 
the first into a base fee? I think that it does not. 
Here the plaintiff’s estate was a good estate in fee, the 
last an executory devise. 


(<?) Comyns, 73, Salk. 241. 


{b) Str. 1270. 


(e) 1 Black, it. 

Holroyd 
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Holroyd J. being connected with the parties de¬ 
clined giving any opinion. 

* 

• » 


Hoffham against Foudrinier. (a) 

^TOVENANT. The plaintiff declares that by inden¬ 
ture, of the 5th July 1808, reciting that certain 
letters patent before then granted by His Majesty for 
the making, using, and vending a machine for making 
paper, &c. were, by several assignments, conveyed to 
the defendant and one S. Foudrinier , who, by certain 
articles of agreement, in consideration of 4350?. pay¬ 
able by instalments of 300/. yearly, by equal quarterly 
payments, granted to one J. S. the liberty of using the 
said machine, &c. jpid that afterwards, the defendant 
and S. Foudrinier assigned the said 4350/. to one L. D. 
who assigned to the plaintiff*; the defendant and 
S. Foudrinier thereby, in consideration of the premises, 
covenanted with the plaintiff' for themselves jointly and 
severally, that in case the said 4350/. or any annual in¬ 
stalment thereof^ or any part thereof should not be paid 
to the plaintiff at the times , and in ihanner providedfor 
in the said articles of agreement , then and as often as 
such non-payment should happen , the defendant and 
IS. Foudrinier, or one of them, would upon demand pay 
to the plafntff the said 4350/., or so much thei'cff as 
should not be paid at the times and in manner provided 
for , $c. Breach for non-payment by J. S. of 150A for 
two quarterly payments, of which the defendant and 
S. F. had notice, and payment was demanded of them, &c. 


1816 .* 


Chaplin 

aguinU 

I.lroox. 


IVtdnetdaj. 

May 1st. 

A covenant in 
an indenture 
made between 
A. and B. (as- 
s’gning to A. 

43 Sol. payable 
under articles 
of ai/reerr.ent 
by 7. S. to £. 
by instalments) 
llrat in case the 
sa d sum, or 
any instalment 
theieof, .'houfd 
not be paid to 
A at the times 
and in the 
manner pro¬ 
vided for by 
the articles, B. 
would, upon 
demand, pay to 
A. the said sum, 
or so much 
theieof as 
should not be 
paid at the 
times, &c. was 
held not to be 
discharged by 
the bankiuptcy 
ol B. ns to any 
instalments 
accruing due 
after the bank¬ 
ruptcy : this 
not being a 
matter provc- 
able under the 
commission 
either by s. 9. 
or i. 17. ot 
49 G. 3 c.iai. 


(*) This case was argued at Serjeants’ Inn before this Ter*. 

C 3 The 
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H OFFHAll 

against 

' Foudkiniek. 


The defendant pleads that after the making of the in¬ 
denture in the declaration, and before the exhibiting 
of tke plaintiff’s Ixfl, &c., to wit, the 8th of Nov. 1810, 
the defendant became bankrupt, and that the indenture 
was made and executed before he became bank¬ 
rupt, &c. The defendant also pleads that he and 
S. F. before and on the ist of Nov. 1810, and until the 
suing out the commission against them, were traders, 
&c., and on the ist of November became indebted to 
one M. S. in 16c/. and became bankrupts, whereupon 
a commission upon the petition of M. S. issued against 
them, and they were duly declared bankrupts, and 
notice thereof was given in the Gazette, and they were 
required to surrender, and did surrender, and passed 
their last examination, and in all things conformed. 
And the defendant afterwards, on the ist of March 
1811, obtained his certificate, whiefi w as allowed ; and 
the plea concludes, that the indenture declared upon 
was made and executed by the defendant before he so 
became bankrupt; whereby, and byjorce of the statute, 
lhe value of the said annuity in the said indenture men¬ 
tioned and therein granted aud covenanted to be paid as 
aforesaid , could and might have be&n proved under the 
said commission , fyc. ’ Demurrer. Joinder. 

Richardson , for the defendant, being called upon to 
support the pleas, argued that the bankruptcy of the 
defendant was a bar to this action brought for the re¬ 
covery of instalments due subsequently to the bank¬ 
ruptcy. For until the stat. 49 G. 3, c. 121, these 
instalments, not being payable before the time of the 
defendant’s becoming bankrupt, were not proveablc 
under the commission ; in like manner as rent arrear 

after 
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after the bankruptcy (a), or a debt which jested in 
contingency at the time of the bankruptcy ( b ) were not 
proveable: and consequently an acticfn for any of these 
causes was not barred by the certificate. But now by 
sect. 9. of the statute, all persons who have given credit 
to any one who afterwards becomes bankrupt, which 
shall not be payable before the time of his becoming 
bankrupt shall be admitted to prove. And by sect. 17., 
it is competent to any annuity creditor, whether there 
shall or shall not be any arrears at or before the time of 
the bankruptcy, to prove as a creditor for the value of 
the annuity, and the certificate shall be a discharge of 
all future arrears. So that the statute has altered the 
law in this respect *, and whether this is to be con¬ 
sidered as an annuity or a debt payable at a future 
5ime, it is equally proveable under the commission, and 
consequently the action is barred. It should seem that 
this would have been proveable as an annuity against 
J. S. if he had become bankrupt, and why not against 
the defendant ? 

Lord Ellenborough C. J. This is not an an¬ 
nuity, but is a gross sum payable by instalments; 
and it is a collateral engagement only, and not a debt 
from the defendant, until default made by J. S ., and 
notice thereof to the defendant. The 9th section of the 
act provides, ‘Sthat all persons who have given credit, 
or shall give credit to any person who shall become 
bankrupt, for any money which shall not be due at.the 
time of such person becoming bankrupt, shall be ad¬ 
mitted to prove such debts;” but the taking a eol- 


(o) 4 T. JR. 94. Auriot v. MiLs • (£) Cowp. 460, Ex-paste Adney. 
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Hoff ham 
a^air.st 

FOUDRINIEK. 


« 

lateral security is not giving credit for a sum of money 
to the person who enters into such security. It is 
essential that tha ‘party should be a creditor of the 
bankrupt at the time of the bankruptcy ; if this be not 
shewn, the argument upon the statute fails. Now in 
the present case the plaintiff* was not a creditor at that 
time: the defendant was only contingently liable in 
case another person should make default; the re¬ 
lation, therefore, of debtor and creditor did not sub¬ 
sist between these parties at the time of the bankruptcy. 
Tin s case, therefore, is not within either section of the 
act of parliament. 

Bayley J. It seems to me that Hoffham was not a 
creditor of Foudrinier at the time of his bankruptcy: 
he could not have made the affidavit necessary to prove 
a debt. It was not the intention of the act of par¬ 
liament to lock up the property of a bankrupt, upon 
a possibility that at some period or other some per¬ 
son may have a claim upon it. We are desired in this 
case to say, that so large a sum as 4000/. of the de¬ 
fendant’s property ought to be retained, because J. S ., 
for whom the defendant was surety, might afterwards 
make default. But at the time of the bankruptcy 
J.S . had not made default. The plea therefore is bad. 

Gasclee was to have argued for the phiintifF, but was 
stopped in the outset of his argument. 

. Judgment for plaintiff, (a) 


(3} See Welsh v. H'clsh, ante, vol. iv. 333. 
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Rucker and Others against Ansley. (a'J 

^JSSUMPSIT upon a policy of assurance, dated 
18th July 1810, on goods on board the ship For- 
tuna; the interest was averred to be in P. B. Smit and 
Co., and ilie loss by seizure and detention of persons un¬ 
known. Plea, *non assumpsit. At the trial before 
Lord Ellenborough C. J., at the London' sittings after 
Easter term, there was a verdict for the plaintiffs, 
damages 300/., subject to the opinion of the Court 
upon the following case: 

The policy was effected by the plaintiffs, as agents 
on account of P. B. Smit and Co., on goods to be 
thereafter declared and valued, which valuation was 
afterwards made, at and from London to Riga, or any 
port or ports, place or places in the Baltic , backwards 
and forwards, and until the goods were safely delivered 
at the houses or warehouses of the consignee, &c., at 
a premium of 25 guineas per cent., to return 15/. per 
cent, for convoy oil arrival; and it was declared to be 
against all risks. 

This policy was effected under these circumstances : 
in July 1810 die plaintiffs received orders from the 
agent in this country of Smit and Co., who wete 
domiciled and carrying on trade at Riga , to ship for 
their account a cargo of goods for Riga, the agent 
having for this purpose chartered the ship For tuna, 

(a) This case was argued at Serjeants’ Inn before this Term. 

then 
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A licence to C, 
and H. (who 
were ship- 
brokers in 
London) on be¬ 
half of them¬ 
selves and Bri¬ 
tish or neutral 
merchants, to 
load and export 
a cargo on 
board the Rus¬ 
sian ship For- 
tuna from Lon¬ 
don to any port 
in the Baltic 
not under 
blockade, was 
held to protect 
Bus si in pro¬ 
perty exported 
from this coun- 
trv on a voyage 
to a Russian 
port, Russia 
being at war 
with Great 
Britain, 
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1816. 


RuCKf.ll 

against 

Anslev. 


then at London , in the name of the plaintiffs. About 
the same time the plaintiffs gave orders to Castendick 
and Hcntz, ship-brokers in London, to procure a 
licence for the voyage, which Castendick accordingly 
applied for and obtained from the British Government, 
without disclosing in their petition to the Lords in 
Council that such application was &st behalf of Smit 
and Co. 

( 

The order*in council was dated the 6th July i8io> 
and was stated to bo made upon the petition of Casten¬ 
dick and Hentz , on behalf' of themselves and British or 
neutral merchants, permitting them to load and export 
on board the Russian ship Fortnna , bearing any flag 
except the French, a cargo of wine, &c. British manu¬ 
factures, British and foreign colonial produce, East 

« 

India goods, and such goods as are permitted by law 
to be exported, except hemp, from London to any 
port in Sweden or the Baltic not under blockade; and 
to import direct from the port, of discharge, or to sail 
in ballast from the said port to any port in the Baltic 
not under blockade, and to import from thence a 
cargo of grain, if .importable, according to the pro¬ 
visions of the corn laws, and such goods as are permitted 
by law to be imported (except fish and fish oil) to any 
port in the United Kingdom; the master to be per¬ 
mitted to receive his freight and depart with his vessel 
and crew to any port not blockaded, notwithstanding 
all the documents which accompany the ship and cargo 
may represent the same to be destined to any other 
neutral or hostile port, and to whomsoever such pro¬ 
perty may appear to belong, &c. The licence was of 

the 
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the same date, and in pursuance of the order ^hich was 
annexed, and pursued the terms of the order*. 

* • • 

The plaintiffs in consequence effected the policy in 
question, and on the 9th August loaded the goods on 
board the said ship for account and risk of Smit and Co., 
and consigned them to Smit and Co. at Riga . 

On the 21 st the ship sailed from London with the 
said licence on her voyage to Riga , and In the course 
of it put into Memcl through distress of weather, where 
the goods were seized and condemned. 

The case stated, that from the time when the license 
was obtained and the policy was effected, to the time of 
commencing the action, Russia and this country were 
at open war. 

The question for the opinion of the Court was. 
whether the plaintiffs were entitled to recover; if so ? 
the verdict to stand, otherwise a nonsuit. 

And this questiefti as to the effect- of the licence to 
protect a cargo the property of an alien enemy, the 
like to which had oftentimes before^been discussed, was 
now again argued by Taddy for the plaintiffs, and 
Carr for the defendants. 

For the plaintiffs it was urged, that this case had 
been already decided by Hullman v. Whitmore (a); that 
here the licence was of greater latitude in its language 

St* 


Ruck*.r 

tigaimt 

Axtirr 


(«) Ante, vol. iii. 337. 


than 
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‘ 1818 . 


Rucker 

against 

Axuiy. 


than lhe t licence in that case; for it contained the words 
“ to whomsoever the property appears to belong;” 
that the case at‘Bar was not distinguishable in prin¬ 
ciple from Robijison v. Touraij(a), Hagedorn v. Reid (b), 
Usparicka v. Noble (c), Flindt v. Scott (d;, Flindt v. 
Crokatt (e\ and the Cousine Marianne (/). 


For the defendant it was argued, that according to 
the principle laid down by this Court in Mcnnett v. 
Bonham (g), Flindt v. Crokatt (h), and Flindt v. Scott (*), 
general words in a licence were to be construed with 
reference to the characters of the parties licensed; and 
therefore if a license be to British merchants and others, 
and a fortiori if it be only to British or neutral mer¬ 
chants, it shall not be extended to alien enemies. And 
this principle was not doubted at the time when the 
cases above mentioned were reversed in the Exchequer 
Chamber; but the reason for their reversal was, that they 
fell within the decision of Usparicha v. Noble . The same 
principle has been recognized both by the courts of 
common and civil law, in the following cases, viz.: The 
Hoffnung (£), Cosmopolite (/), Vnendschap (in), Jonge 
Johannes (n), Jonge Klassina ( o ), Twee Gebroeders (p), 
Nicoline (^), Minerva (r), Henrietta (s), Hagedorn v. 
Bazett (/), Hagedorn v. Bell, {u) 

Lord Ellenbobough C. J. These licences, and 
their effect, have been long and repeatedly a matter of 
controversy, and have received different interpretations 

(a) Ante, vol. I. 217. (J) Ibid , 567. (f) 13 £/tsi. 33a, 

(d} 5 Taunt. 674. (e) Hid. (/) Edw. A dm. X. 346. 

(g) 15 East. 477. (b) Ibid. 521. (t) Ibid. jaj. (*) 2 Rob. 16a- 

(l)4Rob.%. (m) Hid. 96. {n) Ibid. 2 63. («) 5 Robl 297. 

{p) Edw. 95. (f) Ibid. 364. (r) Ibid. 37j. (s) 1 Hods. 168. 

(/) Ante , vol. ii. 100. (u) Ante , vol. i. 450. 

in 
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in the different courts ; and even in the same coqft, the 
decisions upon them have not at all times been Uniform. 
And I fear, that in this court, among others, we have 
not in all respects held to the same course of decision. 
This, however, I take to be now established, that these 
licences ought to be construed according to their in¬ 
tention. The petition is not set out in this case, but 
die order is; and in the absence of the petition, we 
must suppose that it was in the same form as the order. 
The question then is, what was the intention of the 
crown in making such an order, in conformity with 
which the licence was issued. There is no doubt, that 
trading with an enemy is illegal; but the Crown may 
remit its rights in whole or in part, as it shall seem fit. 
We are then to consider, whether, from the nature of 
this licence, the Crown could help seeing that the ad¬ 
venture contemplated was a hostile adventure. The 
licence is to a ship of a hostile country: it is true, that 
it is granted to British merchants on behalf of them¬ 
selves and other British or neutral merchants, but it 
does not disclose what the interest of the persons 
licensed was; and it turns out that they were only 
brokers. The license, then, not being restrained to 
any particular description of interest, the question is, 
whether it must not be understood as intended to 
legalize the adventure. The adventure described in it 
is the exportation on board a Russian ship, bearing 
any flag except 1$ie French , of certain enumerated arti¬ 
cles, and such goods as are permitted by law to be 
exported (to wnomsoever such property might appear 
to belong,) from London , to any port in Sweden or the 
Baltic , not under blockade. It is evident, therefore, 
that the ship was destined to the very region of hos¬ 
tilities ; 


Si* 
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tilities\ the Baltic being at that time, with the excep¬ 
tion of sf few Russian ports, entirely hostile. There is 
no limitation as to the ship’s port of discharge, or the 
port from whence she should commence her return 
voyage. It was competent to her to load a return 
cargo direct from her port of discharge, or to make 
intermediate voyages to any other ports in the Baltic , 
for the purpose of loading a cargo of grain, the im¬ 
porting of which seems to have been the great object 
of this licence. The licence being the only thing to 
mark out and regulate the adventure, both export and 
import, the question is, whether, seeing that it contains 
no exclusion of any port or place, or any other restric¬ 
tion than that of the French flag, the licence does not 
impliedly authorize a voyage to the ship’s own ports. 
Adverting to the cases of Robinson v. Tour ay, and Hull' 
man v. Whitmore, which were decided upon a broader 
principle of policy than some former decisions upon 
this subject, we must, I think, consider that the 
licensing of this adventure to a hostile region, in a 
hostile ship, was intended to protect a hostile cargo, 
the object being to allow the importation of an article 
of necessity, even at the expence of obtaining it in a 
hostile port. 

Bayley J. I am of the same opinion. The single 
question is, whether this licence legalized the voyage. 
Adverting to the words of the licence? and the object 
of granting it, I cannot help thinking that it contem¬ 
plated a Russian risk; for if it had been intended to 
prohibit such risk, I should expect to find some words 
of restraint. The licence, it is true, is to Castendick and 
Henlz, on behalf of themselves, and British or neutral 

13 merchants; 
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merchants; but it is also to load and export 
a Russian ship, with full liberty to go to ft Russian 

Rucker 

port; so that it is obvious the parses licensed might against 
have to deal with Russians. It was suggested in argu- ^ ! 
ment, that this licence might possibly have legalized 
the importation of a Russian cargo into this country; 
but that it was different with respect to the allowing a 
Russian interest to export from hence. I cannot see 
any reason for the difference; or why, under this 
licence, British ’capital and British risk should be em- 
ployed in the outfit, rather than Russian capital 
and Russian risk. The great object of the licence 
was to to relieve the British market of those articles 
with which it was overstocked, and to supply a com¬ 
modity of Russian produce, of which this country stood 
in need. This object was to be attained as well at 
the hazard of Russian as of British risk; and British 
capital would be employed, whether the cargo was loaded 
on British or Russian account. The British merchant 
would benefit by his commission on the export and im¬ 
port cargo; and the Russian would be content to bring 
his cargo to this country provided he was at liberty to 
export one from it. The language of the licence is 
“ to load and exportit is not said that this must be 
done by the persons licensed on their own account, it is 
enough therefore that the British merchant purchases and 
loads a cargo for exportation on account of the Russian 
merchant. The material distinction between this case 
and that of Uagedorn v. Bazett , is, that here the 
licence points out the ship as being of a hostile charac¬ 
ter ; in that case it did not. On these grounds it seems 
to me that the licence legalized the voyage. 



Holroyd 
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A flag officer 
comminding 
on a foreign 
station is not 
entitled to any 
share #f the 
freight paid 
by private 
merchants to 
the captain of 
a ship of war 
for the convey¬ 
ance of private 
to the captain 


\ 

Ho^'io yd J. I think the construction which the 
Court hds put upon this licence is the true one, whe¬ 
ther we consider, the langunge or the object of the 
licence. The object was to allow both exportation 
and importation on board a Russian ship; the most 
likely ports for a vessel of this description to be bound 
to, were Russian ports; therefore we must conclude 
that the Crown by permitting her to go to any ports in 
the Baltic, with the exception of such as were under 
blockade, must have contemplated the probability of 
her going to a port of her own country. The licence 
permits the persons licensed to export and import, but 
does not restrain them to a cargo of their own property ; 
and as the ship was to be Russian , the probability was 
that the risk would be the same. This being so, it ap¬ 
pears to me that it was the intention of the licence to 
protect this property, whether it should be the pro¬ 
perty of the persons licensed, or of any other persons. 

Judgment for Plaintiffs. 


Sir John Borlase Warren agaimt Shirreff. (a) 

^SSUMPSIT for money had and received, money 
lent, money paid and upon an account stated. Plea, 
non assumpsit. At the trial before .ord Bllenborough 
C. J., at the sittings after last t.rin> y term, there wAs a 
verdict for the plaintiff, damages 4*000/. subject to the 
opinion of the Court upon the following case: 

treasure on board the said ship to this country, in pursuance of orders issued 
>y the flag officer, under the authority of the Admit alty. 

{a) This case was argued at Serjeants’ Inn before this Teim. 

8 On 
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^ August 18125 the plaintiff w» up/w& 


\ ^ 

eotnnxander*ia-chief of Ills Majesty’* ships aw 

on the American aad fVest^Jndian 4iatkm, and wlj 
ha vm fix such command* received a letter from Ha 
Secretary of the AdadraUfr dated 22d December r«*2, 
acquainting him that Vice-Admiral Stirling, (the conjjl 
medtr on the Jamaica station) ha| been directed to 
give ev«y frdfety it* his power id the object of affording 
additional security to die transmission of specie from 
Jamaica to Qrmt MHtain, particularly by the ships 
hMh| charge ofthe three tegular convoys of -dpri/, 
Jha f aaA Jaty i and by any ship that might be occa¬ 
sionally naming home. And that whenever wq»qqoL 
should be collected* he was to appoint a. frigate to con* 
vey the same to this country* if there should hot be a 
ship ftbcmt to proceed on other accounts. Vice-Admi¬ 
ral Stirling was under the command of the plaintiff. 
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On the Ififr September 1813, a memorial from several 
of the merchants at Kingston, in Jamaica , addressed 
to the plaintiff, was transmitted to him at Hptjjgax, by 
Rear-Admiral Brom, who had succeeded Vjbj^d- 
miral Stirling at Jamaica, requesting the plaintiff to 
afford them a ship of war lor the conveyance pf about 
one miUion of dollars in specie* to 
sequence of dpi memorial the 
femlant* who was captain of .His Majesty's 
roi(u then one if the plaintiff V squadron, to 
wi m that #hip for the purpose 0 

and conveying to England such money and bultfoa as 
the said merchants might be m&ng 

thither; and afyet h»#tog received dnrwm&to repair 
to §pithead with all possible dispatch* and tollow the 
Vol. V. i) ‘ orders 
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orders'of the Lords Commissioners of the Admiralty 
for his further proceedings. Upon the receipt of this 
orcjer the defendant sailed from Halifax to Jamaica, 
and there received on board the Barrosa 1,800,000 
dollars, private money, from the merchants in Ja- 
ikiaica, for which he signed bills of lading. This specie 
he carried to England, landed at Portsmouth, conveyer! 
at his own expence to London , and delivered into the 
Bank of England, and received for the freight of the 
same, after deducting the expences and commission, 
&c., 10,930/. 16s. 6d. Previously to the year 1801, it 
had been a practice in the navy when any consideration 
was made to the captain of any of his Majesty’s ships 
for the freight of private or public money, for the 
commander-in-chief, under whose orders such captain 
sailed, to receive one-third part of the money paid to 
such captain for freight. « 


In 1801 the allowance for freight for the carriage of 
public money by ships of war was discontinued, and 
no such allowance was paid from that time till 1807, 
wHfen a correspondence on the subject passed between 
the secretary of the Treasury and the secretary of the 
Admiralty ; and cerlain orders of the Lords of the 
Admiralty were made, which are particularly set out in 
the case of Montagu v. Janvcrin , 3 Taunt. 442., and 
which may be referred to. The payment of freight by 
merchants for the carriage of private ‘money has ijever 
been discontinued. Since the making of the above or¬ 
ders, captains of the navy have constantly received 
the allowance therein mentioned lor conveying public 
money, and have received freight for conveying private 
money in the same manner as before; and until the 

13 
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The question for the opinion of the Court was, 
whether the plaintiff was entitled to recover ? If the 
Court should be of that opinion, the verdict to be en¬ 
tered for the sum of 3643/. 12s. 2d.; if they should be 
of a contrary opinion, a nonsuit to be entered. 

Gaselee contended, that the plaintiff was entitled to 
one-third of the freight received by the defendant. 
The result of the correspondence set forth in Montagu 
v. Janvcrin , is, that the allowance of one per cent, for 
the conveyance of public money was discontinued in 
1801, and one-half per cent, was substituted in the year 
1807. But this did not affect freight for the carriage 
of private money, which, it appears, has never been 
discontinued; and the admiral's and captain’s right 
to it rest upon the same foundation. Both are founded 
on usage which has never been impeached, and both 
probably originated in some admiralty order made 
with reference to the case of prize; where the flag officer, 
whether actually present or not, is entitled to one of 
the three-eighth shares given to the captains by the 
king’s proclamation. In maintenance of so long a 
course of usage, the Court will presume every thing 
that is necessary to make it lawful, and if it might have 
originated in some admiralty order it will be sufficient 

D 2 to 
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case of Montagu v. Janverin , were, according to the 
usage, required to pay, and did pay one->third, as well 
of the allowance for conveying publtejnoney, as o& the 
freight for conveying private money, to the com- 
mander-in-chief under whose command they were; 
but since the decision of that case, many captains halt’ 
refused to make such payment.,* 
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to give effect. This is not like the case of a king’s 
fhip carrying private treasure on board without orders 
froiii a competent authority; if there had been no 
orders from the admiral, or if those orders had been 
unauthorized by the admiralty, it might have been 
argued that the whole transaction was illegal (a ); but 
the contrary to th^s appears; and it is plain, that the 
admiralty, who were aware of the practice, might have 
interfered to prevent it, if it had been thought improper: 
and by omiUing to do so, they have tacitly sanc¬ 
tioned it. 

liord EiXENBonor&H C. J. I think the case ol 
Montagu v. Janverin has determined this case. The 
service has been performed for the crown, if the crown 
has enjoined it; and if the crown has not enjoined it, 
the performance of it is a breach of duty. In either 
case the plaintiff cannot recover. It appears that by 
an order of the Admiralty one-half per cent. i» allowed 
to the captains of his Majesty’s ships for the freight of 
pi^jjjpC treasure conveyed on board such ships; hut as 
to the conveyance of money belonging to private indi¬ 
viduals, no orders are to be founds there is not a word 
respecting the freight for any such service. We are 
desired indeed to presume an order to that effect; but 
how are we to make such a presumption ? The orders 
of the admiralty are all regularly kept and preserved, 
and no order of this description appears among them. If 
any such an order had existed, it would probably have 
been sought out as a scale for regulating the practice 
with respect to public money; but we do not find in 

‘ ( j ) Brisbane v, Dili res , 5 Taunt- 143. But st« 6 ‘Tan, it. 580. 
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the year 1807, when the allowance of one-half ner cent, 
was made, that any such order was forthcoming. The 
plaintiff can only derive his right frowj some authority 
of the Admiralty, and if there be nonesuch, it will not 
aid his claim to shew that the defendant has no better 
right to freight than he has to share it. 
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Bayi/ey J. There is no foundation for this claim. 
Without the order of the Admiralty the defendant 
could not legally have carried this moneys when the 
Admiralty issued their order, it was no doubt with 
a view to the public service. Yet it might have been 
difficult for the captain to enforce payment of asiy 
freight from the merchants, if they had chosen to with¬ 
hold it. This was a king’s ship employed in the king’s 
service, and I cannot see that any act has been done 
by the Admiral to entitle him to share in any reward ; 
he was ordered to dispatch a ship home if under the 
circumstances pointed out this should be required, 
and he does so, but there his duty ends. Neither can 
we presume the existence of an Admiralty order; for 
if any such existed, it should have been stated in®ie 
case. 

Per Curiam , Judgment of nonsuit. 

V. 

Scarlett was to have argued for the defendant. 
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1 1 Geo. 2. C..19. 
empowenng 
landlords to 
follow goods 
fiaudulent ly 
and clandes¬ 
tinely can ted 
off the pre¬ 
mises within 
30 days, ap¬ 
plies to th'* 
goods of tlie 
tenant only, 
and not to 
those of a 
stranger; 
wheiefore a 
plea justifying 
the following 
goods off the 
premises, and 
distraining 
them for tent 
arrear, must 
shew that they 
were the 
tenant’s goods. 
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\ 
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cases in Easter term 


Thornton against Adams and Others, (a) 

JN trespass for breaking and entering the plaintiff’s 
warehouse, and taking and distraining his goods, 
the defendants under a demise from the de¬ 

fendant Adams to one Netlson , of a counting house, at 
a yearly rent of 50 1 . payable quarterly, and because a 
quarter’s rent, was in arrear on the 25th of March 1815* 
and the said Neilson fraudulently and clandestinely 
carried off the goods from the premises, to prevent the 
d^bndant Adami Horn distraining, and conveyed the 
same to the plaintiff’s warehouse, without leaving any 
other goods on the premises, therefore the defendants 
within 30 days, entered the said warehouse, the do<u 
thereof being open, and took the said goods, &c. 

And upon special demurrer, assigning for cause, that 
it was not alleged that the said goods were the property 
q§|| $eiUon, but on the contrary it was admitted that 
tfSJr were the property of the plaintiff, and joinder in 
demurrer, * 

Comyn, in support of the demurrer, a^|ued that the 
plea was ill. For the statute t j Geo. 2- c. 19., which 
empowers landlords to distrain and sell goods fraudu¬ 
lently or clandestinely carried off the premises within 
30 days, plainly extends to the tenant’s goods only, 
and not to the goods of a stranger; for the statute says, 
“ in case any tenant shall fraudulently or clandesj|jieJy 
* 4 # 1 

■m ya) This cast was argued at Serjeants’ fnr e tiff, term. 


Pit r t \ 
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carry off his or her goodsand, therefore, though by 
the common law the landlord may distrain upon the 
premises, for rent arrear, without regard to whonf the 
property belongs, yet, here, in order to give effect to 
this statutable remedy, the plea ought to shew that the 
goods were the goods of Neilson , for otherwise the 
defendants are not justified them. But 

the declaration alleges that they were the plaintiff’s 
goods, and the plea is silent as to the property. 
Wherefore the plea is ill. * 


3 <-> 
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Lawes and F. Pollock contra, argued, that by coupling 
the ist and 7th clauses of the act together, it was ppm 
that the remedy of the landlord was not intended to be 
restrained to the tenant’s goods; for the language of 
the 7th clause is general, “ where any goods fraudu¬ 
lently or clandestinely carried away.” But admitting 
that the remedy is so restrained, enough is stated in 
the plea to shew that this was the tenant’s property; 
for the plea states that he fraudulently and clandestinely 
removed it; which is admitted by the demurre r^ nd 
imports ex necessitate that it was the tenant’s propiNy, 
for otherwise the ^removal of it, as it regards the 
landlord, could not be said to be fraudulent and 
clandestine^ 

Lord Ellenborough C. J. I cannot say that 

ft v 

the terms fraudulently and clandestinely supply by 
necessary intendment, the allegation that these goods 
were the goods of the tenant. This plea seems to 
havt been framed upon a supposition that to whom¬ 
soever the goods migfft belong, the tenant could not 
lawfully remofi them; whereas the language oP^the 
1 st and 3d clauses of the act of parliament is explicit; 

D 4 it 
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it says iris or her goods; and there seems to be no rea¬ 
son lor supposing that the yth section meant any 
othfir goods. 

Bay ley J. The plea must be taken most strongly 
against the pleader; and it is not pleaded that the pro¬ 
perty was NeilsW 0 !kt : MI 0 $ time of the removal. It is 
argued that it must Rave been his, because the removal 
is alleged to be fraudulent and clandestine; but 1 
think this by no means follows, for if Neihon removed 
the goods clandestinely, proof of that would have been 
sufficient to support the plea; and it is plain that he 
in|gjjbt have removed them clandestinely, although they 
were not his. 

Per Curiam , Judgment for the plaintiff 


lVcd,ic'd<i' , 
May 1st. 


Doe, on the several Demises of Copleston 
and Others, against Hjern and Another, (a) 


Under a powei 
to tenant for 
life to lease for 
99 years deter¬ 
minable on one, 
two, oi three 
live% a leafe for 
99 years, it 
£. H. should 
so long lire, to 
commence 
frorfi the death 
of J. L. and 
M. R. (two 
lives on which 
a subsisting 
lease for years 
was determin¬ 
able) was held 


JP^^CTMENT for lands in the parish of Milton Da- 
, mard , in Devon. Plea not guilty. At the trial 
before Bay ley J. at the Devon Lent assizes 1814, (.hex 
was a verdict for the plaintiff subject to t|jp opinion of 
the Cburt upon the following caset# 

The Rev. JR. Gay, clerk, being feeised in lee ot 
(among others) the lauds in question, by his will, 
dated the 16th of February 1752, devised to F. II. and 
his heirs, all his messuages, larjd and hereditaujjpnts 
lying in the counties of Devon Cornwall, or else- 


(n) This case was argued at Serjeants' Inn befnte this term. 

where, 
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made and granted by the said James Gay or either of 
them shall be good subsisting leases to all intents and 
purposes, as if I had devised the lee-simple and in¬ 
heritance of my said lands to him the said James Gay , 
or to either of them, without any limitation thereof, 
any thing hereinbefore contained to the contrary not¬ 
withstanding/’ The testator died in January ^^^^; 
James Gay entered and was possessed, and by in- 
denture of the 25th August 1794, between himself 
of the on eu part, and Philip Hiern of the other, re¬ 
citing the laid will, and the leasing power therein con¬ 
tained, he by virtue and in execution of the said power, 
demised to the said Hiern the premises in question ; 
Habendum, for 99 years, if E. H. should so long live, the 
i>aid term to commence from and immediately after the 
death of J.L. and M.R.(a) Reddendum the rent therein 
specified. 

(,;) Note. That J. L. and M. R. were lives on which a subsisting 
»run fo» yeais was determinable, though the case did not so state. 

Afterwards, 
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/ 

where, to the use of his cousin James Gay foi^nis life; 
remainder to the use of the first and other sons of the 
said James Gay in tail male; remainder to the U|e of 
his cousin Nicholas Gay for life; remainder to the use 
of the heirs male of the said Nicholas Gay > with divers 
remainders over. Ahd in the said will there was this 
proviso; “ that the said Jame^fjash, if he shall Jive to 


male in like case, 


attain his age of 21, and also 
and also the said Nicholas Gay , anil also every other 
person for whose use the said lands are devised in trust, 
shall have power to grant, demise, set , and let during his 
and their life and lives 9 all or any part of my said lands 
so devised to the said E. H., in trust as aforesaid, jia^ the 
term 0/ 99 years„ to be determined on the death cfone, 
two, or three lives; and that such lease and leases so 




42 


CASES in JiASTER TERM 


1816. 


Doe dem. 
Cofleston 
against 
HrcRN. 


\ 

\ 

After,vards, in 1794, the said James Gay died with¬ 
out issue male, leaving Nkholas t the son of Nicholas 
Gay (the second tenant for life who died in the life-time 
of James Gay) him surviving, who thereupon became 
entitled as tenant in tail under the will, and suffered a 
recovery, and conveyed the premises to the lessors of 
the plaintiff in and M, R. t the persons upon 

whose deaths the reveimonary term granted by the said 
J, Gay was to commence, survived the said J. Gay. The 
defendants claimed to be entitled under the said lease* 


And the question was, whether the plaintiff was en- 
recover. If the Court should be of that 
the verdict to stand, otherwise a nonsuit to be 

entered. 


tit 


to 


opmion, 


Gifford , for the plaintiff, contended that the lease 
was void; 1st, because the power did not warrant 
the grant of a lease in reversion ; and if it did, 2dly, 
because this was not such a lease in reversion as was war¬ 
ranted by the power. He admitted, that powers were 
to b^||mstrued according to the intention of the parties 
creating them; yet, a general power to lease, without 
more, will not authorize a lease in reversion, (a) In 
some cases, indeed, under a general ppw^to demise, 
a lease in Reversion will be good; as, if the estate be in 
lease at the time of granting the power; or if the 
power be, so as there be not at any one 1 time a greater 
estate than some particular estate specified, and the old 
lease and reversionary lease together, do not exceed 


(a) Countess of Sussex v. Wroth, Cro. El fa. S‘ S hr tomb v. Ha-whim, 

Cro. y. 318., more fully Telv. ill. Baines v. Mlson, 'T.Raym . 247. 

# 

this 
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this limit {a ); for, in such cases, there is evidence of 
an intention that leases in reversion should be granted. 
But in the case at bar, no such intention is manife&ed; 
and therefore the rule laid down by Pratt C. J. in Co¬ 
ventry v. Coventry , applies, namely, that by a general 
power, it must be Restrained to leases in possession, (b) 
With respect to that part which declares, 

that “ the leases shall be good anI subsisting leases to 
all intents and purposes, as if the testator had devised 
the fee-simple and inheritance;** that 5 s only added 
in confirmation of such leases as should be made ac¬ 
cording to the power, not in extension of the 
power itself, and is indeed no more than th# |aw 
would have implied without it: 2dly, admitting that 
under the power a lease in Version would be good, 
yet here the lease is not properly a lease in reversion, 
but a lease in JMho. For a lease in reversion is when 
it is to take effect after a prior subsisting interest ; but 
a lease in futttra, is when it is granted at a day to 
come, but is not dependent on a subsisting prior in¬ 
terest. (c) AnB such is the lease in the case at bw; for 
it is net made to commence on the determinati#S^%he 
subsisting lease, bpt on the deaths of J. L. and M. R. 
who might by possibility survive the term in the sub¬ 
sisting leso^e, in which case the reversionary interest 
must have waited to take effect, although the prior in¬ 
terest was determined. Consequently, this was not a 
lease in reversion, but a lease in futuro^ and there¬ 
fore void on this’ account. And if this lease be 


(a) Coventry v. Coventry , i Cww* 31 %• 

$) See Sudden on lowers, 584. ad Edit. 

{/ ) See Winter- v. Lovedny, 1 Com 38. per Holt C, J 

*;ood, 
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good, tK^rc is no reason why a lease to commence 
1000 years hence would not also be good. 

Gasclee contra, argued that this was not a lease in 
reversion, but was in effect a present lease for 99 years 

,v s 

determinable on three lives; for it was to depend oil 
the existence of three lives in being and could not ex¬ 
ceed it, and so no greater charge on the reversion than 
the power warranted. In like manner, under a power 
in a will to lease for 21 years, if a lease be made for 
that term, and a year before its expiration the donee 
make a new lease for 21 years to another person, to 
begin in prarsenii, the second lease is good; for it is to 
begin presently, and so the inheritance is not charged 
in the whole with more than 21 years, (a) The dis¬ 
tinction between the effect of a power to grant a 
chattel or a freehold lease, is well lrtid down by laird 
EUcnborough , C. J. “ A chattel lease/' says his 
Lordship, “ may be granted pending a prior subsist- 
“ ingone, provided it be within the limits of the power, 
“ and provided it give no beneficial interest during the 
“ continuance of the subsisting lease; but so long as 
“ there is a freehold in esse , a seepnd freehold lease 
“ cannot be granted.” And he puts this instance; 
“ if there were a chattel lease for 99 years determin- 
“ able on three lives, and one of those lives were to 
“ drop, a second chattel lease for a new life, in addi- 
“ tion to the other two, might be granted during the 
“ continuance of the first.” (b) Which reasoning and 
position, as it is submitted, governs the present case. 


(-/) Read s. Nasbe, 1 Leo. 147. (6) Roe v. Rridcaux, 10 East, 184,185. 

Lord 



in the Fifty-sixth Yeah of GEORGE III. 


45 


Lord Ellenborough C. J. What indued the 
testator to create a power to lease for 99 years deter¬ 
minable on three lives, in preference to a power> to 
lease for three lives, we do not know; it might have 
been equally beneficial to the tenant for life to have 
empowered him to lease for three lives; but the testator 
has not so willed, and his wilLjpusfcbe conform^ to; 
the power says to demise and let "for 99 years deter¬ 
minable on one, two, or three lives. The term “ de¬ 
mise and let” imports a present possession j if the lease 
cannot be executed in preesenti, it is hardly capable of 
the sense belonging to the expression, « to demise and 
let.” It does not appear that the lease in question was 
any thing more than a grant of an interest to be post¬ 
poned tp a future time. The lessor died before the 
prior lives dropt, the lease therefore must take effect, 
if at all, after theP donee’s death. The prior, term 
might also by possibility be expended before the lives, 
and it certainly was not the intention of the devisor 
that the tenant for life should have power to postpone 
the grant of an interest to so distant a period, but only 
that he should encumber the estate to the exteni%e>f a 
term for 99 years determinable on three lives. 

Bayley J. I am of the same opinion. Where a 
person creates a power to make leases, it must appear 
that the lease made under the power falls within the 
intention of th« person creating it; and if there is no 
circumstance, whence it can be inferred that he in¬ 
tended that a lease in reversion should be made, the 
donee of the power can only make leases in possession. 
If this had been a lease for 99 years determinable ok 
the lifc of E. H., to commence from the date of the de- 


181 f>. 
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raise or its execution, it might have come within the 
case of Coventry v. Coventry . In the county where 
thi| land lies it is the practice, I believe, to grant the 
lands upon leases for lives; and supposing the tenant 
for life would be warranted according to this practice 
in adding new lives to a subsisting lease, yet that would 
be no authority ip the present case for granting a term 
which is not to commence in precsenti. Here the 
term is made to commence at a future time, viz. from 
the expiration of two lives. The lease is therefore 
void. 


Per Curiam , Judgment for the Plaintiff. 


Note. In Doe v. Oxenkam , which stood next in the 

/ 

paper for argument, the lease made by J. Gay , to the 
defendant, was ** for 99 years, if two lives therein 
named should so long live, to cbmmence from the 
death of Thomas Siocomb” and Slocomb died in the 
lifetime of J. Gay ; but the Court considered that 
this made no difference in effect, and gave judgment 
for the plaintiff. 
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Hunt and Others against The R^oyal 
Assurance. (a) 



^ OVEN ANT on a policy of assurance, dated 9th 
September 1813, on 150 barrels of pork, v$||gd at 
900/. and 300 barrels of flour valued at 1200/., at and 
from Waterford to St. John's, Newfoundland, by the ship 
Coffee Planter', warranted “ free from average on flour, 
See., unless general or otherwise specially agreed,” and 
with a special memorandum of agreement “ in case of 
particular average on flour occasioned by the ship 
being stranded, to pay so much hereof as should exceed 
5 tier cent.” And the plaintiffs after averring the 
loading of the goods, and that the interest was in them, 
declare that the ship^with the said flour and pork sailed 
from Waterford on the voyage insured, and during the 
voyage met [with tempestuous weather, and having 
thereby received much damage, part of the goods were 
uetessarily thrown overboard to lighten the ship, and 
the ship with the residue of the goods was driven back 
to Cork, and by mean* of the premises became wholly 
unfit and incapable of performing the voyage, and was 
therefore condemned and broken up, and so the re¬ 
mainder of the goods never arrived at Newfoundland, 
but the voyage was wholly lost, wherefore the plaintiffs 
abandoned the remainder of the pork and flour to the 
defendants. The defendants pleaded non infreg. convent. 
and paid into Court 835/. 3s. 6 d. At the trial at the 
last Devon Summer assizes, a verdict was found for 


(,'ij This case was argued at Serjeant*:’ Irm before this term- 

tile 


1810 . 


Wednesday, 
May ist. 


A lossof voyage 
for the season 
by perils of the 
sea, is not a 
ground of aban¬ 
donment upon 
a policy on 
goods, with a 
clause of war¬ 
ranty, free from 
average, &c. 
where the 
cat go is in safe¬ 
ty, and riot 
of such a pe¬ 
rishable nature 
as to make the 
loss ol voyage 
a loss of the 
commodity, 
although the 
ship be ren¬ 
dered incapable 
ol proceeding 
in the voyage. 

The assured 
are bound to 
g've notice of 
abandonment 
at the earliest 
opportunity; 
notice given 
five days after 
they icceived 
intelligence of 
the loss, was 
held too lafe. 

If one of se¬ 
veral jointly 
interested in a 
cargo, effects 
an insurance 
lor the benefit 
of all, he may 
give notice of 
abandonment 
for all. 
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the plaintiffs, damages 652/. 85. 8 d. subject to the 
opinion of the Court on the following case. 

t * 

Two of the plaintiffs reside at Waterford in Ireland, a 
third at Sidbui i /, and the remaining two at Dartmouth in 
Devonshire. The plaintiffs who resided at Waterford, 
caused the said insurance to be effected in London, and 
were interested in one-third of the pork, and half of the 
flour; the other plaintiffs being interested in the residue. 
The goods \yere loaded at Waterford, and the ship sailed 
as stated in the declaration, and joined convoy at Cork 
on the 3d of October 1813; and in the course of her 
voyage between the 8th of that month and the 13th of 
November, continued to meet with such tempestuous 
weather, and thereby suffered such heavy damage, that it 
became necessary, in order to lighten her, to throw over¬ 
board at different times various pacts of her cargo and 
provisions, and also five of her guns; and finally it be¬ 
came necessary for the preservation of the ship and cargo 
to put back to Cork; which place she reached on the 16th 
of November. On the next day a protest was made by the 
captain and two of his crew, stating the damage which 
the ship had sustained, and on the succeeding day a 
survey was held on the ship, and a farther survey on 
the 8th of December. By the report of the surveyors 
on the latter survey, which was drawn up by the notary 
on the ulhj (he ship was pronounced to be not worth 
repairing, tind her hull and materials were directed to 
be, and were sold by public auction. Soon after the 
ship's return to Cork, the whole of the goods insured, 
except 24 barrels of flour thrown overboard, were 
landed and warehoused. On the 15th of December the 
plaintiffs who resided at Waterford apprized the 

14 plaintiffs 
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plaintiffs who resided at Dartmouth , by letter of the 
ship’s being condemned ,* but before their letter reached 
Dartmouth , viz. on the 18th, received a letter frpm 
the plaintiffs resident there, written on the 12th of 
December , desiring them in the event of the ship’s 
condemnation to cause notice of abandonment to be 


given them, in consequence of which letter they wrote 
on the said j 81 h to the brokers in London , to give such 
notice. This letter was received by the brokers 011 the 
21st, who accordingly on the next day gave notice of 
abandonment to the defendants which was the first 


communication made to them by the plaintiffs or their 
agents of the accident that had befallen the ship and 
cargo; and no document or statement was then fur¬ 
nished to them of the state or condition of the cargo. 
The defendants on receiving the notice answered that 
they had no orders to give, but that the assured must 
act as if they were not assured, and make their claim 
on them for any loss they were liable to pay. So soon 
as it was determined by the owners of the ship that 
they could not repair her, the pork and flour were 
sold by public auction, which was on the 8th of March 
1814. Owing to the damage sustained by the ship, 
the goods could not be forwarded by her, and no op¬ 
portunity afterwards ottered of forwarding them by any 
other ship to Si. John's, Neve ft modi and, until the spring 
of 1814. The sum of 835/. 3.9. 6 d. paid into Court is 
the amount of the general average and the partial loss 
of the pork, and for such part, of the flour as was thrown 
overboard in the course of the voyage. The question 
for the opinion of the Court is, whether under the cir¬ 
cumstances above stated, the plaintiffs had a right to 
abandon, and if so, whether the abandonment was made 
Yot.. V. E 


lsifi. 

Hunt 
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Exchange 
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in time. If the Court shall be of opinion with the 
plaintiffs on both points, the verdict to stand; if not, a 
nopsuit to be entered. 

This case was argued by Gaselee for the plaintiffs, and 
Gijjvrd for the defendants. For the plaintiffs it was 
argued that they had a right to abandon, upon the 
principle laid down in Le Guidon (a), and adopted by 
Lord Mansfield (6), that an assured may abandon if 
there be any such interruption as defeats the voyage, or 
makes it not worth pursuing. That in conformity to 
this principle it was determined in Manning v. Neivn- 
ham (c), that if the ship be prevented from proceeding 
on her voyage, and the voyage be thereby lost, it is a 
total loss, not only of ship and freight, but also of the 
cargo, if no other ship can be procured to carry it to 
its port of destination. That this^octrine, that a loss 
of voyage is a cause of abandonment, appears to have 
been recognized by Lord Ellenborough C. J. more than 
once (d), though of late it had been somewhat narrowed. 
Rut wherever this had been done it would be found 
that there was something to warrant the deviation from 
the rule without infringing it; as where the case did not 
state that other means of forwarSing the cargo to its 
destination could not be procured ( e ); or where it ap¬ 
peared that the cargo was not of a perishable nature (y), 
so that delay could not be predicated to be injurious to 
it. Secondly, it was argued that whg*e there is a right 
to abandon, there is no particular limit of time within 


[a') Chap. y. 1 1. (h) Goss v. Withers, 2 Burr. 697. 

(e) Park, Ins. 260. 7th tdit. 

(d) Anderson v. R. E. Assurance, 7 Eajl, 4s. Wilson v. R. E Assutanu , 
% Camp. N. P. C. 623. 

(?) Thompson v, R. E. Assurance, 16 East. 214. 

(/) Anderson v. Wallis, ante, vol. ii. 240. 


which 
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which that right must be exercised, except that aban¬ 
donment must be made within a reasonable time, and 
while the loss continues in its nature total. {«) That 
what is a reasonable time must depend upon the cir¬ 
cumstances of every case; and that in the present, con¬ 
sidering that the final condemnation of the ship was not 
pronounced until the 11 th December , when the survey 
was drawn up, and that the assured by reason of their re¬ 
siding at a distance from each other, required time for 
communicating among themselves, and afterwards for 
instructing their broker who resided in London , it could 
not be reasonably expected that notice should be sent by 
them before the iBth December. The assured were 
not bound to attend to this business to the exclusion of 
all other. 

For the defendants it was answered that the case 
at bar was not distinguishable upon the first point 
from Anderson v. Wallis , which determined that a mere 
retardation of the voyage, where the insurance was on 
goods, was not a ground of abandonment; and which 
decision, confirmed as it was by a subsequent case ( b ), 
had materially abridged the position laid down with 
too much generality m Manning v. Neconham. That with 
respect to any distinction on account of the perishable 
nature of the cargo in this case, it was not stated as a 
fact, nor w as it to be inferred from the natural quality 
of flour, that a few months’ delay in its arrival was of 
such consequence as to make a total loss of the com¬ 
modity in the highest degree probable at the time of 
abandonment; and unless that were the case, whether the 
cargo consisted of iron or of flour, it matters not as to 

(a) Anderson v. R. E. Assurance, ^ East, 38. 

fj>) Everth v . Smith, ante, vol. ii. *78. 

E :2 the 
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the right^ to abandon. Secondly, that the abandonment 
was out of time was plain from this, that the plaintiffs 
at IVaterford who caused the insurance to be effected 
for all, had an implied authority to give notice of aban¬ 
donment for all; therefore all shall be affected by their 
knowledge, being jointly interested, in like manner as 
the knowledge of one partner shall bind the rest. 
Wherefore taking it that intelligence of the ship*s con¬ 
demnation reached Waterford on the 2d or 3d day after 
it was drav^n up, the assured were in a condition to 
send off notice of abandonment on the 14th or 15th 
December at the latest, and could not be warranted 
in waiting until the 18th. For admitting that they 
were not bound to relinquish all other concerns for this 
one alone, yet were they bound to make their election 
to abandon in the first instance, that is, at the earliest 
opportunity after they were apprized of the state of the 
cargo. (a) 

Lord Eleenborough C. J. Upon full consideration 
of this case I am very much inclined to think, on both 
grounds, that the abandonment is not sustainable. I 
am perfectly satisfied that the abandonment was not 
made in due time; and on the second point the strong 
inclination of my mind is, that the assured were not 
entitled to abandon at all. I shall invert the order of 
argument and consider what respects the time first. 
This was an insurance for the interest*of all concerned, 
and it was effected by direction of the part owners 
jointly interested therein, and residing at Waterford: 
they effected it for all, and all adopt them as the ge- 

(«) Getnoa v. R. £. Assurance, % Marsh R. 88. 


neral 
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neral agents for this purpose. And primd facie if there 
be not any restriction of their .authority, they being in¬ 
terested in the subject matter, would have aright to 
deal with the insurance throughout, and to abandon for 
the rest. Accordingly we find them giving direction to 
the brokers to give notice of abandonment; but at 
wliat time have they fair presumptive notice of the ship 
being in a state which, as they insist, entitled them to 
abandon; and when does due notice of abandonment 
reach the abandonee ? The ship returned to Cork on 
the 16th of November in such a condition as rendered 
it necessary to hold two successive surveys upon her, 
and in the result she was broken up. It does not how¬ 
ever necessarily follow that because the ship was broken 
up the cargo could not have been transmitted to its 
place of destination, before any material deterioration 
of the commodity look place by reason of the delay. 
The 16th of November was the day of the ship’s arrival 
at Cork: it is hardly possible to conceive that mer¬ 
chants resident at Waterford , who were interested in the 
concern, should not hear of her arrival at Cork within 
a day or two after. The arrival of a ship at Gravesend will 

in the common course of things be known by the owner 

* 

in London within a day or two; we may therefore fairly* 
infer that intelligence of her arrival reached Waterforrd 
in due course without a positive finding to that effect. 
The state of facts, and the length of time occupied in 
the two successive surveys, shew that the paintiffs could 
not possibly nave been ignorant of what was going on ; 
and we must assume that the merchants at Waterford 
knew of the ship’s misadventure and arrival at CoYk 
within a few days afterwards. What then was their 
duty on being apprized of the ship’s arrival ? If they 

E 3 pro- 
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proposed resorting to the underwriter as for a total loss, 
it behoved them as owners of the goods to address 
themselves to the underwriter promptly, and not to 
lie by for the result of a final survey, but to act on the 
means of infoimation which they then had at hand. 
They might indeed avail themselves of any information 
which the survey afforded; but they were bound to act 
within a reasonable time. Now let us consider when 
the merchants at Waterford must have been in pos¬ 
session of full knowledge of all the circumstances. The 
second survey was on the 8th of December. Allowing 
them to wait the slow r progress of the notary till the 
report gets in script is on the nth, and giving them 
until the next day to make a copy of the survey, we 
shall find that on the r 3tli probably the merchants at 
JVfTterford were iri complete possession of the facts. 
What is the time, according to the bourse of the post for 
the conveyance of intelligence from Waterfowl to London <' 
It is said that four days would be the course of post, that 
is, I imagine, by the way of Bristol , and not by Dublin. 
Calculating then four days from the ! 3th, will bring us to 
the 17th, on which day the plaintiffs might have abandon¬ 
ed to the underwriters; they do not, however, abandon 
until the 2 2d. There was therefore a laches of five days. 
And where persons are excluded by the terms of the 
policy from indemnity by an average clause, they ought v 
to make use of the earliest time to take themselves out 
of the exception: there should not t>e any loitering. 
Under these circumstances I think the abandonment 
was out of time. Secondly, as to the right to abandon; 
I think this case comes very much within all the doc- 
' trine laid down in Anderson v. Wallis . Here was a 
retardation only of the adventure: it is stated that the 

5 cargo 
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cargo could not have been forwarded before the next 
spring; that is, it might have gone then; for it must 
be presumed that at such a port as Cork there would 
be found some vessel for the next season to forward the 
cargo to St. John’s. If indeed the cargo had been of 
a perishable nature, this would not have been a case of 
retardation only, but of destruction of the thing in¬ 
sured. In the case of Anderson v, Wallis , the cargo 
consisted of iron and copper, articles not capable of 
sustaining injury from the delay; and in like manner 
here, the pork being out of the question, I cannot ne¬ 
cessarily infer that the flour would be changed in quality 
and condition by the delay from November to April , so 
as to incur any material damage operating a destruction 
of the thing insured. If there were any facts to lead 
to the conclusion, that the cargo would have been thus 
materially damaged by the delay, they should have been 
found; but nothing of that kind appears. Under these 
circumstances, and on the principle of Anderson v. 
Wallis , I think this was a mere retardation of the 
voyage, and not the subject of abandonment. ' 


1816 . 

Hunt 
and Others 
against 
Tbe Royal 
Exchange 
AseifRANrc, 


Rayley J. I am of the same opinion upon both 
points. This must be considered as a policy on flour 
only (for the pork is out of the question) with a warranty 
free from average unless general or the ship be stranded. 
The object of that memorandum was to place the subject 
matter of insitrfmce, which was of a perishable nature, 
on the footing of an imperishable commodity; to cast 
on the assured the risk of partial damage, leaving to 
the underwriter the risk of total loss. The ship sails, 
and having met with tempestuous weather returns to 
Cork on the i< 5 th of November , and on the 18th a 

1 1 survey 
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survey is held upon her, and a second and final survey 
on the 8th of December. It is not until the 18th of that 
moqth that the owner of the cargo attempts to abandon. 
The questions which arise for our consideration are, 
first, whether the c ircumstances warranted an aban¬ 
donment; and, secondly, whether the abandonment was 
made in due time. The ground on which the plaintiffs 
insist that they were warranted in abandoning, is that 
the voyage was lost, and that the loss of voyage in a case 
like the present is a good cause of abandonment. And 
the case of Manning v. Nexai/iam has been relied on as 
an authority importing that an assured is entitled to 
abandon ship, freight, and goods, in the event of the 
voyage being lost. But on reference to the language 
of this polic}', it is difficult to infer from any part of it 
that the secured were to be entitled to abandon o . die 
ground of a mu e loss of voyage. Eoiv-uppose in this case 
the ship belbro she set sail, had been run foul of by an¬ 
other vessel butnotso as immediately to sink, and the flour 
had been relanded, and afterwards the ship had gone to 
tne bottom, the flour being in an undamaged state, but 
there being no other ship at the port capable of imme¬ 
diately forwarding the cargo to the place of its desti¬ 
nation ; if the argument for the plaintiffs be good, it 
follows, that the assured, under such a state of circum¬ 
stance’s, would be entitled to abandon. But I know of 
no authority that can fairly be said to go that length. 
There are cases certainly which sperfk of a loss of 
voyage as a ground of abandonment; and such cases 
may be conceived. For instance, if a ship were so da¬ 
maged, as to be obliged to land her cargo at an unfre¬ 
quented place, where there was no opportunity of dispos¬ 
ing of the cargo, and the ship-owner could not procure 

another 
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another vessel to forward the cargo, except at an ex¬ 
pence exceeding the value of the goods; such a case, 

1 think, might warrant an abandonment, and throw *the 
loss on the underwriter. But there is a great difference 
between the case just put and this case, where goods 
arc safely warehoused in an undamaged state, and where 
there is nothing but a disappointment of voyage to 
constitute a ground of abandonment; for we are not 
warranted in supposing that the goods were in a worse 
condition than when they were put on aboard. On 
these grounds it seems to me that the assured have no 
right to abandon. The case of Parsons v. Scott (a) 
shews that it was the opinion of the Court of Common 
Pleas that a mere loss of voyage does not enable the 
ship-owner to abandon if the ship is in safety. But 
in the present case it is by no means clear that 
there has been a lo*ss of voyage. This is a policy on 
goods, which are not so necessarily connected with the 
ship, that if the ship be lost, there must be of course a loss 
of voyage with respect to the goods; because if the goods 
are in safety, they may be transhipped and conveyed 
to their destination. It is true, that in this instance 


1816. 

'Hbkt 
and Others 
against 
The Royat, 

i'.XCHANOr 
Ai»3UttANl L. 


the goods could .not be forwarded immediately in 
another ship, but non constat that they might not be 
sent at a future time. If the cargo be of an imperish¬ 
able nature, it matters not, except as it regards the 
market, whether it reaches its destination in the autumn 
or in the spring following. If so, in what does this 
case differ from the case of a retardation of the voyage, 
which according to Anderson v. IVallis is not a suffi¬ 
cient ground of abandonment. On the other point, 


(,/) 3 T.-mit. 363. 


VIZ. 
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viz. whether the abandonment was made in due time, 
it has been suggested for the plaintiffs, that the case 
dods not find at what time the plaintiffs who lived 
at Waterford were apprized of the damage, nor that 
they knew of the ship’s arrival at Cork before the 
day when they wrote to Dartmouth. But considering 
that they lived within so short a distance of Cork , the 
probability is, that they must have known the fact very 
soon after the ship’s arrival. We are here upon a 
special case,* which need not be scanned like a special 
verdict; and as the plaintiffs might have shewn when it 
was that they first received intelligence, in order to 
satisfy the time of their giving notice, it may fairly be 
presumed, in the absence of any such statement, that they 
must have heard of the ship’s arrival at Cork within a 
reasonable time. It appears that the final survey was 
held on the 8th of December : if the plaintiffs at Water¬ 
ford knew of the ship’s arrival before that time, it be¬ 
hoved them to have some person on the spot to com¬ 
municate the result as soon as the survey was made. 
Admitting that they were at liberty to wait for the 
tidings of the survey, these must have reached Waterford 
in due course on the 12th or 13th. They knew before 
that the ship had put into Cork damaged, and that the 
goods had been landed; and on the 12th or 13th they 
must have learned that the ship would never proceed. 
Was it not then their duty to write forthwith with in¬ 
structions that, as to their interest at least, they were 
resolved to abandon ? As to the parties who resided at 
Dartmouth it appears that they were not ignorant that 
the ship had reached Cork , for they wrote to Water¬ 
ford on the 12th December, with instructions prospec¬ 
tively to abandon in the event of her condemnation. 

But 
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Rut if their partners at Waterford were not already au- 1816. 
thorized to abandon on their account, what prevented “ 
them from writing earlier than the 12th with these* in- and Oihctj, 

structions? Their having omitted to do this places ThYroval 
them, as it seems to me, as much out of time as their a^umncl, 
partners at Waterford. 


Holroyd J. Iam of the same opinion on both 
points, for the reason already given. The statement of 
this case does not sufficiently establish the* fact that the 
voyage has been lost; it does not appear that the cargo 
might not have been forwarded the following spring, 
nor that there was any danger of its perishing in the 
meanwhile. In Thompson v. The Royal Exchange , it 
v as considered that the incapability of the ship to pro¬ 


ceed with the cargo was not a ground of abandon¬ 
ment ; which is also the doctrine of A?iderson v. Wallis . 


On the second point, it seems to me that the plain tills 
who caused the policy to be effected, must be considered 
as agents for the rest; this was a joint insurance, and 
in the nature of "a partnership, as it regards this trans¬ 
action ; and like the case ol several persons who join 
in making promissory notes, although they arc not 
otherwise partners, the act of one, as it relates to the 
particular transaction, shall be sufficient to bind the 
rest. It seems to me, therefore, that the abandonment 


was not in due time, but ought to have been made at 
an earlier period. 

Judgment of nonsuit. 
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Homfkay and Others against Rigby. 

J}EBT on bond. The defendant after craving oyer 
of the bond and condition, by which it appeared 
that the bond was given to secure payment of 32 70/. 
and interest, by four instalments, on days therein men¬ 
tioned, pleads non est factum; secondly, fraud and 
covin, setting forth the same specially ; thirdly , fraud 
and covin generally. The plaintiffs in their replication 
join issue on these pleas, and then proceed to suggest 
breaches under the stat. 8 and 9 IV. 3. c. 11. viz. the 
non-payment of the several instalments, and interest at 
the days, &c. 

4 

And after verdict for the plaintiffs, before llolroyd J. 
at the last assizes for the county of Monmouth , it was 
now moved by Pcalcc in arrest of judgment, or that a 
repleader might be awarded; for it is irregular, after 
issue joined upon the picas of non csl factum, and of 
fraud and covin, to suggest breaches. The stat. 8 and 
9 W. 3. c. 11. s. 8. only warrants the suggestion of 
breaches in three cases, viz. on judgment by de¬ 
murrer, confession, or nil dicit ; so that the plaintiffs 
ought not in this case to have suggested the breaches, 
but ought to have assigned them in their replication, 
and then the defendant might have denied the truth of 
them; whereas now he is prevented from so doing. 
The statute is compulsory on the plaintiff to proceed in 
the method it prescribes (a ); and under it the breaches 

( 4 ) Drag? v. BtiS.nl, 2 377. Hardy v. llct'i, 5 R. 636. 

8 might 
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might have been assigned in the declaration, or in the 
replication. And though it appears from one case in 
this Court that after plea of non cst factum ., where the 
breaches were not assigned in the declaration, the 
plaintiff was allowed to suggest them (a); yet in the Com¬ 
mon Pleas in later cases it has been held otherwise; 
and it was said by the Court, “ that under the statute 
8 and 9 IV. 3., there is no power of introducing any 
“ suggestion on the record, except in the three cases 
“ of judgment upon demurrer, by confession, or nil 
“ (licit(b) Again, it has been decided, that after pica 
of performance, if the plaintiff instead of assigning 
breaches in the replication, lake issue on the perform¬ 
ance, and then suggest breaches of the condition, it is 
ill on demurrer; and if the defendant do not demur 
but join issue and go to trial thereon, yet the Court 
after verdict will award a repleader, (c) It was asked 
by one of the Judges in that case, “ Can the plaintiff 
assign breaches after issue joined on one traverse ?” And 
he emphatically added, “ A suggestion is one thing, 
the replying those breaches is another.” The more 
modern and better practice seems to be to set out the 
condition, and assign breaches in the declaration, (d) 

The Court considered the case of Etherscy v. Jackson , 
as an authority for what had been done in the present; 
and distinguished Plomcr v. Boss, because the plaintiff in 
that case tendered an issue which was bad in law: here 
there was a perfect issue and a distinct suggestion. 

Rule refused. 


(ij) Etbersey v. Jackson, 8. T. R. 15j. 

(b) J-h’ h Rue v . Steuvai 1 , 1 N. R. 36;,. 

(,) Phmcr v. Ross, 5 'Taunt. 386. (d) % Wins. Satud. 1S7. 
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Swinyard and Others against Bowes. 


Where defen¬ 
dant being 
indebted to 
plaintiffs for 
goods sold, and 
C. being in¬ 
debted to de¬ 
fendant, plain¬ 
tiffs, with 
consent of de¬ 
fendant, drew 
a bill on C . 
pavable at % 
months, which 
C. accepted, but 
afterwards dis¬ 
honoured : 

Held that de¬ 
fendant was 
not entitled to 
notice of the 
dishonor, his 
name not 
being on the 
bill, and that 
the bill was 
not to be es¬ 
teemed a com¬ 
plete payment 
of the debt 
■under stat. 3 & 
4 Am, c. 9. f. 7. 


^SSUMPSIT for goods sold and delivered. Plea 
non assumpsit. At the trial before Bayley J. at 
the last KefU assizes, the case was this: the defendant 
being indebted to the plaintiffs for materials furnished 
for the building of a mill, and one Chesner being in¬ 
debted to the defendant for the building of the said 
mill, Chesner with the consent of the defendant allowed 
the plaintiffs to draw on him by a bill for 12 61 . pay¬ 
able at 2 months to the order of the plaintiffs, which 
bill Chesner accepted. When the bill became due, 
which was on the 4th February 1815, it was presented 
for payment and dishonoured; but not protested or 
noted, nor was any notice of the ‘dishonour given to 
the defendant until after the nth February , on which 
day Chesner became bankrupt. The defendant’s name 
was not on the bill, and it was proved that Chesner was 
not in a condition between the 4th and 1 ith February 
to pay the bill. It was objected to the plaintiffs’ right 
to recover, that as they had faded to give notice to the 
defendant of the dishonour of the bill, they had by 
their laches made the bill their own, and the same was 
to be esteemed a complete payment of the debt, under 
the 3 & 4 Ann. c » 9. s. 7. But the learned Judge over¬ 
ruled the objection; for that notice was only required 
by the custom of merchants to be given to such as was 
a party to the bill, which the defendant was not; nor 
did it appear that he had suffered any damage by 


reason 
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reason of the want of notice. A verdict was found for 181G. • 

the plaintiffs. ”” 

SwiNYARri 
• and Others 

... against 

laaay now renewed the objection upon a motion to uowrs. 

set aside the verdict, and contended that the object of 
the above cited clause of the statute was to compel all 
persons who received a bill in satisfaction of a former 
debt to take the due course to obtain payment, and to 
give notice of non-payment to the person from whom 
they received it, under the penalty of th§ same being 
considered complete payment. That the statute was 
for this purpose in aid of the law-merchant, which 
already provided notice to such as were parties to the 
bill. And he referred to Bishop v. Rowe, (a) 

Lord Ellenborough C. J. The defendant was not 
entitled to notice, 'because he was not a party to the 
bill. The statute does not require notice to be given 
to strangers; and as to its operating to make the bill 
complete payment, I cannot consider that the bill was 
accepted in satisfaction of the debt; it was perfectly col¬ 
lateral ; if it had been paid, well; not being so, the debt 
remains. 

Bayley J. There was positive evidence by Chesner 
that he never could have paid the bill, and therefore 
the defendant could not have suffered for want of 
notice. 8 

Per Curiam , Rule refused. 


(a) 3 M. & S, 36a. 
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Chamier and Plestow against Clingo and 

Wjli.ett. 

r j^* RESPA SS, queue claus. freg. situate in Hochvold 
cum JVilton , A 'night's I'cn, Rcdmorc, anti llilgay, 
in Norfolk. Plea, g&ieral issue. Secondly, liberum 
tenement urn-rfi the defendant Willett. Issue thereon. At 
the trial before Wood B. at the last No folk assizes, the 
plaintiffs produced an office-copy of a judgment in 
ejectment against the defendants and others for lands 
situate as above upon the several demises of the 
plaintiffs, and proved possession to have been delivered 
to their agent by the sheriff’s officer, under a writ of 
possession and warrant. There was'a verdict for the 
plaintiffs. 

0 

And now Blosset Serjt. moved to sot aside the 
verdict upon an objection, which was made and over¬ 
ruled at the trial, viz. that there being no joint demise 
by the plaintiffs in the declaration in ejectment, but 
only a several demise by each, in separate counts, there 
was nothing to shew them intitlcd lo maintain trespass 
jointly. 

But the Court said that the judgment in ejectment 
Upon the several demises of the two plaintiffs was per¬ 
fectly consistent with their being tenants in common, 
in respect of which they might maintain trespass jointly. 

To which Blosset answered that then the plaintiffs 
ought lo have shewn that they were tenants in common; 
for the second count in the ejectment being for other 

lands, 
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lands, prima facie imports that they recovered separate 
lands upon separate counts. 

But Holroyd J. said that without doubt though 
the second count has the word other , yet the plaintiffs 
as tenants in common might each have recovered his 
moiety of the same lands upon the separate counts. 
And per Curiam, The judgment in ejectment affirmed 
some title to the lands in both plaintiffs, which may 
well consist with a tenancy in common. So the rule 
was refused. 


Highmore against Primrose. 

^SSUMPSIT oita bill of exchange. The plaintiff 
declares that one J. S. made his bill of exchange, 
&c. and directed it to the defendant, whereby he re¬ 
quired the defendant two months after date to pay to 
the order of the said J. S. 29/. 12s., value received by the 
said J. S', which bill the defendant afterwards accepted, 
&c., and J. S. indorsed to the plaintiff, &c., in consider¬ 
ation of which the defendant promised to pay, &c. And 
there were counts for money lent, money paid, money 
had and received, and upon an account stated. Plea 
non assumpsit. 

At the trial bfcfore Lord Ellenborough C. J. the bill 
was proved and appeared to be drawn by J. S. in this 
form, “ Two months after date pay to my order 
29/. 12s. value received.” It was also proved that the 
defendant upon being applied to for payment of the 
bill admitted it to be his, but alleged his inability to 
Voi» V. F pay 
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A bill of ex¬ 
change drawn 
by J. S. to bis 
own ordervalue 
received, meant 
value received 
by the drawee, 
and if it be al- 
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Proof of the 
acknowledge¬ 
ment of one 
item of debt 
only is good to 
jupport a count 
upon an ac- •* 
count stated. 
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pay at that lime. It was objected that the plaintiff 
could not recover on the first count by reason of a 
variance, the count describing the bill as drawn for 
value received by the drawer, the words “ value re¬ 
ceived,” in the bill itself importing value received by 
the drawee; secondly, that the defendant’s admission 
being confined to one item, viz. the bill, the evidence 
was not sufficient to sustain the count upon an account 
stated. And these points being reserved, a verdict was 
given for tire plaintiff. A rule nisi for a nonsuit having 
been obtained in the last term, 

Bowen who now shewed cause, relied upon Grant x. 
Da Costa (a) in answer to the first objection; and on 
■Knowles v. Michel (b) in answer to the last. 

Topping contra referred to a N. P. case, the name of 
which he was unable to give, lately before Lord Ellen - 
borough C. J., in which his Lordship (he said) had re¬ 
fused to permit the plaintiff to go into evidence on the 
count upon an account stated, because the evidence 
only applied to one item. And upon the first point, 
after premising that this being a written instrument it 
ought to be set out according to its true substance and 
meaning, he denied that there was any analogy between 
the present case and the case relied on contra. For in that 
case the bill was drawn to the order of a third person; 
wherefore the words “ value received” might well be 
referred to value received of that person by the drawer; 
but here the bill being drawn to the drawer’s own order 

(a) Ante, vol. iii. 351. (J) 13 Eaft, 249. 

the 
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the analogy, if any exist, would be that it is for value 
received by J. S. of J. S . 9 which is absurd. 

Lord Ellenborchjgh C. J. I think the argument of 
Mr. Topping is strong in favour of the defendant upon 
the first point. Certainly when a man calls upon an¬ 
other by a bill of exchange to pay to his own order, not 
naming any payee, a sum of money for value received, 
he cannot be supposed to mean value received of some 
person in blank, who shall be hereafter ascertained as 
indorsee; the fair import of the language is that in 
calling upon the drawee to pay to his order, he intends 
to put the drawee in mind of the duty which he owes 
from having received value for it. The argument there¬ 
fore seems to me to be with the defendant upon the 
question of variance. But upon the other point I think 
Knowles v. Michel & an authority to shew that though in 
form a count upon an account stated is “ of and con¬ 
cerning divers sums of money,” yet proof of one item 
is good to maintain such a count; divers may be sup¬ 
ported by evidence of one. The practice I believe has 
been so, and if there is any variation from it, it has 
arisen from not attending to the form of the count. 
The count does not import a mutuality of account, and 
there seems to be no reason why an account should not 
be stated consisting of one item only as well as a plu¬ 
rality. 

Bayley J. I agree that the bill is misdescribed in the 
declaration; but upon the account stated the plaintiff is 
entitled to recover. I consider Knowles v. Michel to have 
established this point. In that case the evidence went 
only to the admission of a single debt, yet the Court 

F 2 held 
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1816. held it sufficient. In the case alluded to by Mr. Tap* 
Highmore * should think there must have been some defect 

against in proof as to the acknowledgment of the debt. I re- 
member a case before Mr. Justice Buller where the only 
proof was the acknowledgment of a particular debt, and 
I recollect his saying “ that will do well enough upon 
an account stated.” 

Holroyd J. I am of the same opinion. It has been 
held that upon a count for goods sold and delivered 
the plaintiff may prove the sale of one article, and that 
will be well enough. The same rule applies to this 
count, which is “ of and concerning divers sums,” as to 
the count for goods sold. If the count be good, it is 
enough if the plaintiff prove any part of it. 

Rule discharged. 


So/urday, Bray and Others against Hadwen. 

May 4th. 


A country 
banker, with 
whom a bill 
of exchange, 
payable in 
London, is do- 
posited, has an 
eafire day af¬ 
ter lecciving 
notice of its 
dishonour to 
transmit the 
snhe to his 
customer, so 
that notice 


^T the trial of this cause before Graham B. at the 
last Devon assizes, the action being by the plain¬ 
tiffs as indorsees against the defendant as indorser of a 
bill of exchange, the question was, if sufficient notice 


of the dishonour of the bill had been given to the de¬ 
fendant. The bill was payable at a banker’s in 
London , and became due on the 14th of July 1814, 
and was presented on that day about twelve o’clock, 


by the next day’s post, though it be not the next post, will be time enough; therefore 
where the indorsee of a bill payable at a banker’s iu London, deposited it with his bankers 
in the country, who caused it to be duly presented for payment on the 14th, when it 
was dishonoured, and notice sent by the post to the country bankers on the 15th, which 
reached them on the morning of the 17th (being Sunday), and they on the next day sent 
notice by the post to the indorsee, but not before twelve at noon, at which time the post 
act out for the place where the indorsee resided: Held that this notice was within time. 


and 
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and dishonoured. The bill was returned with notice 
of its dishonour by the post on the 15th to Gtyn and 
Co. bankers at Launceston , with whom the plaintiffs 
had deposited the bill as their bankers. The letter 
reached Launceston on Sunday morning the 17th. And 
on Monday the 18th Glyn and Co. sent notice by the 
post to the plaintiffs at Tavistock , where they resided, 
and the plaintiffs afterwards forwarded notice to an¬ 
other indorser who gave notice to the defendant. The 
post from London to Launceston , arrives at Launceston 
at eight o’clock in the morning, and letters are de¬ 
livered in about half an hour, and the post from Laun¬ 
ceston to Tavistock leaves Launceston at twelve at noon, 
allowing an interval of about four hours. The letter 
which the bankers at Launceston put into the post on 
the Monday , to the plaintiffs at Tavistock , was not put 
in until after twelve o’clock, after the departure of 
the post, in consequence of which it did not go from 
Launceston till the next post, nor reach Tavistock 
before the morning of the 20th; whereas, if it had 
been sent to the post before twelve o’clock on the 
Monday it would have reached Tavistock on the morn¬ 
ing of the 19th. And the question was, whether the 
Launceston bankers should not have apprized the plain¬ 
tiffs by die earliest possible post, that is, by sending 
the letter to the post on Monday before twelve o’clock, 
or whether they had the whole of Monday to do it. 
There was also’another question, whether the plaintiffs 
should not have given notice immediately to the de¬ 
fendant instead of giving it to another indorser, and 
through the medium of that indorser to the defendant. 
The learned Judge ruled in favour of the plaintiffs 

F 3 upon 


1816. 

Brat 

against 

Hadwek. 



70 


CASES in EASTER TERM 


1810. 

Bray 

against 

Hauwen. 


upon both points, and there was a verdict for the 
plaintiffs. 

Lens Serjt. mpved for a new trial, and referred to 
the rule laid down by Lord Alvanlcy in Haynes v. 
Sir As (a), that a banker is bound to give notice to his 
principal the very day of the dishonour, if he can do 
so by using ordinary diligence. Here, allowing the 
Launceston banker to pass over Sunday (/;) without 
giving notice, yet by using ordinary diligence on the 
Monday , he might have given notice, by the post of 
that day, instead of waiting till the Tuesday's post. 
And to this point the language of Lord Ellenboroug/i 
in Daibyshire v. Parker (c), is extremely strong; for 
though his Lordship was inclined somewhat to relax 

the rule, yet, said he, “ if there be reasonable time 

* 

between the coming in and going out of the post on 
the same day, (as in that case there were four or five 
hours,) it would be a material question whether the 
party were bound to communicate by the next post 
the intelligence he had received by the post on the 
same day.” 


Lord Ellenborough C» J. It has been laid down, I 
believe, since the case of Darby shire v. Parker , as a rule 
of practice, that each party, into whose hands a disho¬ 
nored bill may pass, should be allowed one entire day for 
the purpose of giving notice ( d ); a different rule would 
subject every party to the inconvenience of giving an 


(a) 3 Bes. & Pull. 6 oi. 

(i) See % Catnpb. N. P. C. 6 oi- Linda v. Winywortb. 

(c ) 6 Easft 3. 

{d) See Scott v. Lifford, 9 East, 347., and Langdalc ▼. Trimmer, 
I s E ast > *9 lt 


6 


account 
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account of all his other engagements, in order to prove 
that he could not reasonably be expected to send 
notice by the same day*s post which brought it. This 
rulo is, I believe, in conformity with what Marins states 
upon the subject of notice, and it has been uniformly 
acted upon at Guildhall , by this Court, for some time. 
It has moreover this advantage, that it excludes all 
discussion as to the particular occupations of the party 
on the day. As to the objection that notice was not 
given by the holders immediately to the defendant, 
it was given by one who was an Endorser, and not by 
a stranger, which is enough to satisfy the allegation 
that the defendant had notice. 

Rule refused. 


1816 . 

Beat 

against 

Hadweh. 


York and Another against Blott. 


Saturday, 
May 4 th. 


^SSUMPSIT on a promissory note made by the One joint- 
defendant. Plea non assumpsit. At the trial at promissory 
the last Huntingdon assizes, it appeared upon pro- prove" 
duction of the note that it was made by the defendant s 'g nature 

of the other. 

and T.S.; and the plaintiffs called T.S., an uncertifi¬ 
cated bankrupt, who acknowledged his own, and proved 
the defendant’s signature to the note. And upon ob¬ 
jection taken to the competency of T. S. to give such 
proof, by reason of the interest which he had to cast 
the liability on the defendant, and discharge his own 
estate* the objection was over-ruled, and the plaintiffs 
had a verdict for 25ol. 


And now Blosset Serjt. having renewed the objection 
upon a motion for a new trial, it was resolved, upon 

F 4 the 
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York 

against 

Bx-ott. 


the authority of Lockhart v. Graham (a), that T. & 
might well be allowed to be a witness to prove the 
handwriting of the defendant to the note; and the 
reason given was, that if the plaintiffs recovered against 
the defendant, T. S. would be liable to him for con¬ 
tribution; or if they failed in this action, they might 
resort to T. S. for the whole, and then T. S. would be 
entitled to contribution from the defendant; so that 
qudeunque via. T. S. stood indifferent. 

So the rule was refused. 


M Str - 33 - 


Saturday, Doe, dem. Cookson, against W. Thori*. 

May 4 th. ° 


Entries in the 
minute-book of 
the Quarter 
Sessions for 
London, that 
J. T. was a 
prisoner (on a 
day certain) for 
debt in the 
Fleet prison, 
and was dis- 
charged, and 
that C. was 
chosen assignee 
of his estate, 
together with 
prqof of the as¬ 
signment, and 
that J. T. took 
the oath pre- 
cribed by the 
3, c. 125. 
(Insolvent Act) 
upon being dis¬ 
charged, were 
held sufficient 
td support the 


A T the trial of this ejectment before Graham B., at 
the last assizes for the county of Southampton 9 the 
lessor of the plaintiff' claimed the premises as assignee 
of the estate of John Thorp , an insolvent debtor; and 
in order to prove his title, the clerk of the peace for 
London produced the minute book of the Quarter 
Sessions, wherein was at] entry, dated 18th November 
1811, of the said John *Thorp being a prisoner for 
debt in the Fleet prison, and in the margin was written 
the word “ discharged.” Another minute was also 
read, stating that the lessor of the plaintiff was chosen 
assignee, and the assignment from the clerk of the 
peace was proved. It was objected that this evidence 
of the insolvent’s discharge was insufficient without 
proving that he was in custody on the ist Mat/ 1811, 


title of 

claiming in ejectment as assignee of the estate of J.T. under the said act, without 
proving that J. T. was a prisoner on the day mentioned in the said act. 


the 
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the day mentioned in stat. 51 G. 3. c. 125. (the in¬ 
solvent debtors* act.) ^or since the justices at sessions 
had not jurisdiction to discharge insolvent debtors 
generally (a), but only such ^as were in custody on the 
1 st of May 1811, their jurisdiction to discharge this 
person ought to have been shewn, by proving that he 
was a prisoner on the day; in the same manner as the 
prisoner himself is allowed by the act to plead, that 
he was actually a prisoner on the said day (5), &c. 
The learned Judge over-ruled the objection, holding 
the evidence sufficient to warrant the presumption, 
that the sessions had jurisdiction; and it was farther 
proved that J. Thorp had taken and subscribed the 
oath pursuant to the act* upon being discharged, (c) 
There was a verdict for the plaintiff. 

% 

Gaselce now moved for a new trial, renewing the 
Objection; and he agreed that if the evidence had once 
attached upon the sessions jurisdiction over the debtor, 
the presumption would have been well warranted, that 
they acted rightly in discharging him; but here, as he 
contended, lay the distinction* because nothing can be 
presumed in favour of a court which has not jurisdic¬ 
tion ; and unless this debtorWas a prisoner on the day 
mentioned in the act, the justices in sessions had no 
jurisdiction. Wherefore proof of that fact was indis¬ 
pensable. And as to its being proved that the in¬ 
solvent had taken the oath, this might be good evidence 
as against him to shew that he was properly discharged, 
but cannot affect the defendant. 


73 

1816. 


Doe, detn. 
Cookioh, 
against 
Thorpe. 


( a) Brown v. Compton, 8 T. R. 414. 


(i) S. 3 t. 


(r) S. si. 

Lord 
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Cookson, 

against 

Tuorp. 


Lord Ellenborough C. J. I am very much inclined 
to ( think, that as to all which Ayas done at the sessions, 
we ought to presume omnia rite acta. The assignee 
claims under a person Who was discharged at the 
sessions; we find by authentic entries that he was so 
discharged, and that he acquiesced in such discharge 
by taking the oath. As far as his rights are con¬ 
cerned, this was evidence to shew a transfer of than. 

Bayley J. The title was in J. Thorp , but in order 
to shew it out of him, and vested in the assignee, it was 
proved that it was assigned to the assignee under the 
insolvent act, and that J. Thorp , by his own act, 
availed himself of the discharge. In the case alluded 
to, it appeared that the sessions had no jurisdiction. 

Abbott J. It seems to me that the evidence was 
sufficient to cast upon the assignee the title which was 
before in the insolvent. 

Holroyd J. This appears to be a good transfer of 
the title from the insolvent to the assignee. 

Rule refused. 
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1816. 


Dowthwaite against Tibbut. 


Monday, 
May 6th. 


JN assumpsit for seaman’s wages, to which the sta¬ 
tute of limitations was pleaded, the question at the 
trial before Lord EUenborougk C. J. at the last Middle¬ 
sex sittings was, whether the evidence was sufficient 
to take the case out of the statute. The plaintiff 
served as mate on a voyage to and from Russia in 
1800, and the demand was for wages for that service, 
which took place during the Russian embargo. The 
witness who proved the making a demand of payment 
on the defendant, proved also that the defendant an¬ 
swered to such demand, “ I will not pay; there are 
none paid , and I do not mean to pay unless obliged , 
you may go and try.” There was a verdict for the 
plaintiff. 


Where upon 
demand made 
of payment of 
seaman’* wages, 
accrued during 
the Russian em¬ 
bargo, the de¬ 
fendant an¬ 
swered," that 
he would not 
pay; there 
were none paid, 
and he did not 
mean to pay 
unless obliged:’ 1 ' 
this was held 
sufficient to 
take the case 
out of the sta¬ 
tute of limit¬ 
ations. 


Knox moved to enter a verdict for the defendant, 
because the evidence did not shew any acknowledg¬ 
ment by him that the debt existed, but only that 
similar demands had not been paid; and there was not 
any authority for depriving a party of his plea under 
the statute where there had not been some recognition 
on his part of the debt. 

Lord EllenboroOgh C. J. Lapse of time furnishes 
a statutable presumption that payment has been made; 
but this may be rebutted by thb party’s acknowledgment 
that he has not paid; and here, as it seems to me, 
the defendant does not deny the debt, but alleges as 
the reason for its being unpaid, that no demand of the 

like 
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1816 . 

Dowthwaite 

egathit 

'J'lUBUTT. 


Monday,' 
May 6tiu 


A writ of su¬ 
persedeas, re¬ 
sting that a 
commission of 
bankruptcy is¬ 
sued on a day 
certain, is evi¬ 
dence to shew 
that such a - 
commission 
issued on that 
day. 


like sort had been paid. If the decision of this Court 
in Beak v. Thompson (a) was l ight, there clearly was a 
good demand against him. 

* 

Bavlev J. There is an admission by the defendant 
that die debt existed, if by law it might exist. The 
statute of limitations proceeds upon the supposition 
thad the debtor has paid, but after a lapse of time may 
have lost his voucher; and therefore, where he acknow¬ 
ledges that the debt has not been paid, it takes the 
case out of the statute. 

Abbott J. Here is proof that the service had 
been performed by the plaintiff, and the defendant ac¬ 
knowledged that it had not been paid for; which has 
been held sufficient to take the case # out of the statute. 

Per Curiam , Rule refused. 


(a) 4 East, 54O. 


Gervis Rnd Others, Assignees of Abraham, a 
Bankrupt, against .^he Company of Pro- 

jri 

prietors of the Grand Western Canal. 


J^EBT for money had and received. General issue. 

At the trial before Graham B. at the last assizes 
for Deopnshtre the ease was thus: 

Jbrahambelng indebted to the defendants in a large 
sum of money, for calls on several shares which he held, 
flu*, defendants brought an action against him, and 
Raying {recovered took out execution, which was levied 

Oil 
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on the 18 th of December 1812. The commission of 181 (J. 

bankruptcy under which the plaintiffs were chosen assign 

nees was founded on an act of bankruptcyin October ogaina 

* The Grand 

1812, but did not issue until the 14th of April 1813, western Ca- 
so that the defendants* execution would have been pro- nal Comrany ' 
tected by the 49 Geo. 3. c. 121. s. 2. The plaintiffs, 
however, in order to bring the case within the proviso 
in that clause, produced in evidence a writ of super¬ 
set! eas under the great seal*, which recited that a 
commission, bearing date the 24th of November* 1812, 
had issued against Abraham ,* and this, it was con¬ 
tended, was evidence not only of the issuing of the 
commission, but of the time of its issuing; and so by 
the proviso in the clause above referred to, this was to 
be deemed notice of a prior act of bankruptcy. On 
the other side it was insisted, that as between the 
parties to this record the writ of supersedeas was not 
sufficient to prove the facL that a prior commission 
was issued; and at all events was insufficient to prove 
the time when that commission issued; of which 
the commission itself was the best and only evidence. 

The learned Judge ruled, that the evidence was ad¬ 
missible for both purposes, but gave leave to the 
defendants to move; and there was a verdict for the 
plaintiffs. 


Casberd now moved to enter a nonsuit, upon the 
objection made at the trial; and he urged, that here 
the defendants being strangers to the writ, it was only 
evidence as against them that a supersedeas had issued, 
but the plaintiffs ought to have given in evidence the 
commissson; though it would haw been otherwise if 
the defendants had been privy to that commission. 

And 



78 


CASES in EASTJSR TERM 


1816. 


Gekvis 
against 
The Grand 
Western Ca¬ 
nal Company. 


And he cited Lake v. Billers (a), Marlyn v. Podger{b ), 
and Watkins v. Maund . (c) 

Lord Ellen borough C. J. A commission of bank¬ 
ruptcy is not like a Jieri Jacias 9 but is considered in 
law as a proceeding to which all the world are parties. 

Bayley J. I think this was jrrima facie evidence 
at least. If the defendants had searched and found 
that there was not any such commission, that would 
have afforded ground for applying to the Court upon 
affidavit. 

Abbott J. A recital of an ancient charter in a 
modern charter is evidence. The writ of supersedeas 
having no other object but to supersede the com¬ 
mission, I think it was evidence to shew that a com¬ 
mission issued. 

Holroyd J. The commission exercises jurisdiction 
over the thing itself: it is like proceedings in ran in 
the Exchequer. 

Rule refused. 

(a) i Li. Raym. 733. {}>) J Burr. 2631. 

(f) 3 Campb. N. P. C. 308. 
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Case against Davidson and Others. * 

/^SSUMPSIT for money had and received, and the 
money counts. Plea general issue. On the trial 
before Lord Ellenborough C. J. at Guildhall in Trinity 
term 1815, there was a verdict for the plaintiff' for 
71/. 1 is. lod. damages, subject to the opinion of the 
Court upon the following case: 

Messrs. Brolherston and Begg were owners of the ves¬ 
sel called the Fanny, which was a general seeking ship, 
and sailed on a voyage from Rio de Janeiro to Liverpool 
with a cargo of goods on freight, the property of differ¬ 
ent persons. On the 27 th January 1814 Messrs. Bro- 
thcrUon apd Begg insured the vessel on the said voyage, 
valued at 7000/.; And on the 22d April following they 
insured the freight of the said voyage by other policies 
and with other underwriters, and valued the same at 
4000/. The vessel with the cargo was captured in the 
course of the voyage by an American privateer, and 
thereupon Messrs. Brotherston and Begg gave notice of 
abandonment at the same time to the respective under¬ 
writers on ship and freight, who severally accepted the 
same. Afterwards the vessel was recaptured by one of 
his Majesty's ships of war, was brought to London , and 
was by decree of the High Court of Admiralty restored 
to the owners with the cargo, on payment of salvage 
and expenccs. The vessel arrived at Liverpool and de¬ 
livered her cargo and earned the freight It was agreed 
between the ship-owners and the underwriters on ship, 
(but not by the underwriters on freight,) that the de¬ 
fendants should sell the ship and receive the proceeds 

there- 


1816 . 


Tuesday, 

May 7th. 

An abandon, 
ment to the 
underwriter on 
ship transfers 
the lreight 
subsequently 
earned as inci¬ 
dent to the 
ship. Thcre- 
foie where ship 
and freight 
were insured 
by separate 
sets of under, 
wiiteis, and 
the ship being 
a general ship, 
was captured, 
and ship and 
freight were 
abandoned to 
the respective 
undo writers, 
who paid each 
a total loss; 
and the ship 
being lecap- 
tured, per* 
formed her 
voyage and 
earned freight; 
wlsich was re¬ 
ceived by the 
defendant for 
the use of 
those who 
were legally 
entitled then* 
to: Held, that 
the underwri¬ 
ter on ship was 
entitled to m 
recover. 
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against 

Davidson. 


thereof, and should also receive the freight of the cargo 
for the use and benefit of all persons respectively who 
shbuld legally be entitled to it. The underwriters on 
ship and freight severally paid or satisfied the ship¬ 
owners for a total loss. The underwriters on ship paid 
the loss on ship before the underwriters on freight paid 
the loss on freight. The defendants received and paid 
to the underwriters on ship the amount produced by 
the sale of the ship, which was about 33/. per cent, on 
their subscriptions. The defendants also received the 
freight, which they held under the terms of the agree¬ 
ment, and which is 35/. 16s. 5 d. per cent, clear on the 
sum insured on the ship. The underwriters on ship 
and also the underwriters on freight severally claimed 
from the defendants the freight thus received. The 
plaintiff is an underwriter on ship to the amount of 
200/., and claims to recover a proportion of the money 
received by the defendants for freight. The question 
for the opinion of the Court is, whether the plaintiff is 
entitled to recover. If he is entitled, the verdict to 
stand, otherwise a nonsuit to be entered. 


This case was argued partly in last term, and partly 
on this day, by Richardson for the plaintiff, and Little- 
dale for the defendants. For the plaintiff two points 
were made, first, that the abandonment of ship con¬ 
veyed to the underwriter on ship the ship’s future 
earnings; secondly, that the underwriter's title to the 
earnings was not affected by an abandonment to the 
underwriter on freight. In support of these proposi¬ 
tions were cited the cases of Thompson v. Rowcroft (a), 


M 4 tost, 34* 


Leatham 
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Leatham v. Terry (a), McCarthy v. Abel (b), Sharpe v. 
Gladstones . (c) And Chinnery v. Blackbume (d), Splidt 
v. Bowles (e), Morrison v. Parsons {/), were referred If) 
arguendo, as shewing, that by an assignment of the ship, 
the freight pastes to the assignee, and payment of it to 
him will be good; though if the ship be chartered the 
assignee cannot, by reason of a technical rule of law, 
maintain an action for the freight in his own name. , 

For the defendants it was urged, that as by the law 
of England freight might be made a distinct subject of 
insurance from ship, the law would so mould these con¬ 
tracts, where they concurred, as to preserve the rights of 
the respective parties distinct; and apply to each what 
properly belonged to it. Wherefore an underwriter on 
ship who insures but the hull, materials, body, tackle, 
and apparel of the ship, shall not, by an abandonment, 
be entitled to the earnings; for this would be to con¬ 
found the two species of abandonment, and would render 
an abandonment of freight of no avail. It is true in¬ 
deed, that the beneficial interest in the freight passes by 
assignment of the ship; the reason of which is, because 
upon the purchase and sale of a ship, both parties in¬ 
tend, that not only the body of the ship, but all its inci¬ 
dents should pass, and agree jupon a price accordingly ; 
whereas a contrary intention seems necessarily to arise, 
where there is a separate abandonment of ship and 
freight. Abandonment, therefore, differs from a trans¬ 
fer of the ship upon a sale, and extends no farther than 
to the thing insured. 

( a ) 3 -Sw- tr pull . 479. (h) 5 East, 388. U) 7 East, 24. 

(</) I H . Bl . 117, in not . ( e ) 10 £0^,279. (/) 2 ^ nunt . 407. 

Vol. V. G Lord 
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. Lord Ellenborough C. J. Although this question 
now comes distinctly in judgment before us for the first 
time, yet it has, I own, been long considered, in my 
mind, as settled, that freight follows, as an incident, the 
property in the ship; and therefore, as between the re¬ 
spective underwriters on ship and freight, an abandon¬ 
ment of the ship carries the freight along with it. This 
subject was much under discussion at the time of the 
Russian embargo, when the rights of the respective 
sets of underwriters were considered. 1 believe it was 
at that time said, that an abandonment to the under¬ 
writers of ship, like the traditio ret, divested the 
owner of all his rights in favour of the party to whom 
he abandoned. The underwriter, indeed, does not be¬ 
come privy, by virtue of such abandonment, to any ex¬ 
isting charter-party, nor perhaps to any contract of 
affreightment before made with the owner; but I think 
that by the abandonment, he acquires possession of the 
thing, from the use of which freight is to be earned. 
It is true, that the ship owner may have entered into 
contracts for the insurance of freight, and that by aban¬ 
donment of ship, the underwriters on freight will be 
deprived of some rights to which they would perhaps 
otherwise be entitled ,* but this will necessarily happen, 
if the underwriter on ship is entitled to look, without 
reference to the contracts of other persons, to his own 
contract, and to those consequences which result to him 
from abandonment. An abandonment to the under¬ 
writer on ship, transfers to him not merely the hull, but 
the ute of tbe ship, and the advantages resulting from 
the completion of the voyage. If, upon 4 ;he completion 
of the voyage, the abandonee may withhold the goods 
until the freight is paid, he must have acquired an in¬ 
defeasible 
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defeasible title to it. I consider his title as derived out 
of the use of the ship. It is true, that by the usage pf 
this country, the ship owner may insure his freight, but 
that is not to interfere with the insurance on ship; the 
underwriter on ship is to have his rights entire, which 
are not to be affected by other contracts that the ship 
owner may think proper to engage in; and, after aban¬ 
donment, the underwriter on ship is the person to be 
considered in possession. In the present case, the 
voyage has been completed, freight has been earned, 
and has been received by the defendants, for the use 
of such persons as are entitled; and the question is, 
who those persons are; to which I answer, the person 
whose ship earned the freight, and that is the aban¬ 
donee. This subject has been, on several occasions, in 
the mind of the Court, but more particularly in Sharpe 
v. Gladstones , and Morrison v. Parsons ; and what was 
said in the latter case by Lawrence J., namely, that the 
right to freight subsequently accruing, must belong to 
the assignee of the ship, as incident thereto, was not 
new doctrine at that time, but bad been intimated before 
by that learned judge, as his opinion; indeed, there 
seems to have been a concurrence of opinion in West¬ 
minster Hall upon that poitt£ The underwriter on 
freight, will certainly, by this doctrine, lose the specific 
thing abandoned to him, except where the assured is 
entitled to the freight; but abandonment of the freight 
cannot break in upon the rights of those who are en¬ 
titled to the ship. And I own it seems to toe, that it 
cannot make a difference, whether the underwriter on 

► ' v * 

ship has or has not notice of the insnranceon freight; 
for I rest bn this simple ground, that the abandonee of 
ship, has all the rights of the ship owner cast upon him, 

G 2 by 
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by operation of that emphatic word in the law-mer¬ 
chant, “ abandonmentand being so entitled, has a 
right, if he uses the Bhip for completing her voyage, to 
her earnings, as against all the world. Who are the 
persons liable to pay the wages, I do not think is a 
question here; very likely the sailors might libel the 
ship, and the abandonee might be liable. 


Bayley J. I think this is a question of considerable 
difficulty, and it has made a different impression on my 
mind from that of my Lord, and 1 believe the rest of 
the Court. We have considered the subject a great 
deal before we arrived at this stage of the case, and 
seeing that we are not likely to come to an unanimous 
agreement upon it, it is better that we should declare 
our opinions without farther delay. This is an action 
by the underwriter on ship, against a person who has 
received and holds the freight for the use of the party 
entitled to it. At one period of the adventure, there 
was a capture, and there was a contemporaneous aban¬ 
donment to the respective underwriters of ship and 
freight. The ship was afterwards re-captured, and com¬ 
pleted her voyage, and ultimately earned freight; and the 
question is, if the underwriter on ship is entitled to have 
ship and freight, or only the ship; and the underwriter 
on freight to have the freight. Now the impression of my 
mind is, with deference to my Lord, that an abandon¬ 
ment of ship, under such circumstances, from the nature 
of the subject matter, implies a virtual exception of the 
freight. Where sbip and freight are comprehended, as 
is most usual, in one insurance, they are insured as one 
subject; but where the insurance is separate, 
ihey ought to be considered, to the termination of the 

6 adven- 



in the Fifty-sixth Year of GEORGE III. 


85- 


adventure, as separate subjects. Freight is compounded 
of several considerations ; it includes the wear and tear 
of the ship, the provisions and wages of the crew, and a 
reasonable return of profit to the owner for the employ¬ 
ment of his capital. The underwriter on ship under¬ 
stands that he insures only the body, tackle, and apparel 
of the ship. I agree, that the ship owner, in ascertain¬ 
ing the value to be insured, includes in his calculation, 
not only the value of the ship, but also the expenses of 
the outfit; and this creates some difficulty, because 
when" a loss happens, it is computed, I believe, upon 
the value at the time the ship set sail, and not at the 
time of the loss; and as this value is constantly di¬ 
minishing as the voyage proceeds, it may be said, that 
the freight is no more than an equivalent for this de¬ 
crease in value. Nevertheless, it seems to me, that 
the underwriter oil ship, has no right to expect from 
an abandonment more than he has insured, that is, 
the hull, tackle, and apparel of the ship, in the plight 
in which she is at the time of abandonment. If the 
ship completes her voyage, it is so much saved to him. 
I am not sorry that the opinion of the Court is against 
me, for I think the consequence will be, that in future 
there never will be an abandonment of ship. If, by 
abandoning the ship, th#assured must be deemed to 
have abandoned the freight, there cannot be any aban¬ 
donment to the underwriter on freight; and the assured 
may be liable to the underwriter on freight for the 
freight. The mariners value on him for wages, and he 
is obliged to pay them. It is true, that they may pro¬ 
ceed against the ship in the AdmiraltyCourt, but they 
are not bound to go thither, and may sue the owner; 
and the master of the ship cannot go to (he Admiralty 

G 3 Court. 
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Court. That seems to me to place the ship owner in 
such a predicament upon abandonment, that it will not 
allow him for the future to make abandonment of ship. 
I do not quote the cases of Sharpe v. Gladstones , and 
Barclay v. Stirlings because they do not involve any 
question between the two sets of underwriters. But I 
ask, upon what principle is the underwriter on ship to 
be entitled to the freight? Suppose the ship to have 
performed nine-tenths of her voyage at the time of 
abandonment, the underwriter, if entitled to the freight, 
will receive the whole benefit and earnings of die 
voyage, although he is only at a few' days expense for 
provisions. This would be the consequence of its being 
understood, that by abandonment of ship, it is the in¬ 
tention of the assured to abandon all the rights be¬ 
longing to her. If this is to be taken as the intention, 
I agree that the underwriter is entitled to the growing 
freight; but it seems to me, from the nature of an 
abandonment, and from the constant practice which 
has prevailed, off insuring freight separately, that it 
must have been the understanding of these parties, 
that an abandonment of the ship should not carry wjth 
it the freight. If this be not so, it is wonderful that 
the question has never been raised, so as to settle the 
right of the abandonee of ship to the freight. For 
these reasons, I think the plaintiff is not entitled. 

Abbott J. I am of opinion that the plaintiff is en¬ 
titled to recover. The question comes now for the first 
time tp be decided, but it is not new to the Court; an 
opinion has been expressed upon it in several cases. 
Nor is it by any means a new point to the minds of 
profes4 ona l men, who have been at all conversant with 

the 
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the law-mcrchant. Now this is a principle clearly 
established, that if the ship be sold, the vendee is en¬ 
titled to the freight as an incident to the ship. And^on 
that principle I found my judgment in this case, beinjg 
of opinion that an abandonment is equivalent to a sale of 
the ship. And considering freight to be an incident, I 
cannot engraft upon the effect of an abandonment any 
exception, but take it to be a complete transfer of all 
the rights which are consequent upon a sale of the ship. 
It was argued by Mr. Littledale , that since a practice 
has prevailed in this country of insuring ship and 
freight separately, the underwriter on ship must contem¬ 
plate that inasmuch as freight may be the subject of a 
separate insurance* it may also be separately abandoned. 
But this argument is built upon an assumption that an 
abandonment of freight conveys to the abandonee a right 
to the freight in preference to the right of the abandonee 
of ship ; which is assuming the whole question. As well 
might it be argued, that as the underwriter on freight is 
aware that the ship may be separately insured, he must 
therefore be taken to know that an abandonment of the 
ship will convey all the incidents belonging to it to the 
abandonee. The practice, therefore, of insuring ship 
and freight separately seems to me to afford no argu¬ 
ment whatever either way to shew what the law is or 
ought to be. If it had been the practice, that upon 
separate insurances the abandonee of freight should take 
the freight notwithstanding an abandonment of the 
ship, such a practice might have afforded a construc¬ 
tion ; but we do not find that there has been any such 
practice. It was farther contended by Mr. Idttledale, 
that supposing this freight had not been insured, the 
ship owner and not the underwriter on ship would have 
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been entitled to it after abandonment of the ship; but 
I did not observe that he cited any authority for this 
position; and the practice, I believe, has been the other 
Way. I have never heard of an instance in which the 
assured, after abandoning the ship to the underwriter, 
lias stepped in and claimed the freight as against the un¬ 
derwriter ; on the contrary, the practice has been uncon- 
lested that the abandonee has received the freight. It 
may perhaps be a question,as between the underwriter on 
freight and the ship owner after abandonment, to whom 
the freight belongs; but this question it is unnecessary 
at present to touch. It has been observed that nothing 
is to be found in the foreign writers in favour of this 
claim of the underwriter on ship. Foreign writers, 1 
am aware, are not to be stated as authorities in this 
Court; but I find one learned foreign writer in com- 
menting on the 15th article, tit. Insurance (a), which 
prohibits the insurance of freight, is of opinion that 
freight is an incident to the ship, and must, from 
its nature, follow it. And he puts an instance of a 
voyage to the West Indies , where it is usual to stipulate 
for the freight on putting the goods on board. He 
then supposes that the ship is lost in the voyage, 
and that the goods are saved in part or in whole; and 
concludes that the ship owner, in making abandonment, 
is bound to answer to the underwriter for so much of 
the freight as is received. A stronger mode of illus¬ 
trating his opinion that the freight accompanies the 
ship cannot be put. Although I do not quote this 
as an authority, yet it is satisfactory to know that 
my opinion concurs not only with that of other 

- (°) Path)lav. ill. tit. 6. Des Assurances, Art. 15. 
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Judges, but also with that of foreign writers upon 
rhia subject. # 

Holroyd J. I am also of opinion, that the plain¬ 
tiff is entitled to recover, and I would adopt the same 
line of argument that has been taken by my Lord and 
my Brother Abbott. It appears to me that when the 
>-hip owner abandons his ship to the underwriter, the 
latter stands in all respects as to future benefit in place 
of the owner. The underwriter pays the whole loss, 
and in consequence becomes quasi owner instead of the 
former owner. It follows as a consequence of abandoning 
the ship that the owner divests himself of his right to 
freight, which is incident to the ship, and the same 
becomes vested in the abandonee, to whom it is com¬ 
petent to possess himself of the ship, and if she should 
be unfreighted to endeavour to obtain for her a freight. 
And if the ship be freighted, yet, as it seems to me, 
the underwriter is not bound to complete the voyage, 
because the rights of the owners of the goods laden on 
board are personal, lying in contract with the ship 
owner, and not running with the ship; and being in 
respect of a personal chattel, an action lies not against 
the underwriter, but against the owner alone. Put the 
case of a voyage from London to Madeira , or perhaps 
the West Indies; an insurance is effected from London 
to the West Indies , with leave to touch at Madeira ; 
a loss happens before the ship reaches Madeira , and 
the assured abandons; is not the underwriter entitled 
to the freight if he carries on the goods to the West 
Indies ? I apprehend he is ; for otherwise it would fol¬ 
low that he could not possess himself of the ship 'until 
her return home. Upon these grounds it appears to 
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Where pauper, 
by order of a 
corporation, 
made at a com¬ 
mon-hall, was 
allowed the 
liberty to take 
fand and gravel 
fiom the bed 
of a river, (of 
which the coi- 
poration were 
entitled to the 
soil,) with a 
condition that 
he sold the <and 
to the inhabit¬ 
ants of the 
town at a cer¬ 
tain rate ; for 
which liberty 
he paid to the 
corporation at 
the rate of to/. 
perann.: Held 
that he thereby 
acquired a set- 
hmeut. 


me that the abandonee becomes entitled immediately to 
all the earnings of the ship as a consequence of the 
abandonment. 

Judgment for the Plaintiff. 

Note , That on the last day of this term the Court 
gave leave to turn this case into a special verdict. 


The King against The Inhabitants of All 
Saints, in Derby. 

PON appeal the Court of Quarter Sessions quashed 
an order of two justices for the removal of William 
Turner , Maty his wife, and their four children, from the 
parish of All Saints to the parish of Saint Peter, both in 
the borough of Derby, subject to the opinion of this 
Court upon the following case: 

The pauper William being legally settled in St. Peter’s, 
was employed by the Derby Canal Company to clear 
away the sand in the river Derwent, which obstructed 
the navigation at the point where the canal crosses the 
river, for which employment he received no pay; the 
sand cleared away being sufficiently valuable to re¬ 
compense him for his labour. When the pauper had 
been thus employed for two years, the steward of the 
corporation of Derby (who, as lords of the manor, had 
the right to the soil of the river) told him he must not 
continue his employment without their leave. He ac¬ 
cordingly asked and obtained their permission, and for 
eight years more went on getting sand and gravel, not 
only in the point where the canal crossed the river, but 
in the whole space between the two weirs, being about 
two acres, without paying any thing. The steward 

8 then 
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then told him, that the sand and gravel which he got 
were so profitable to him, that he must pay the corpo¬ 
ration 10/. a year for the liberty of getting them; ind 
that he must sell the sand to the inhabitants of Derby, 
at a certain rate, which the steward mentioned; and he 
did this under an order of Common Hall of the corpo¬ 
ration. The pauper got the sand and gravel accordingly, 
and to any depth he chose, for upwards of a quarter of 
a year, and paid 21. 5 s. to the corporation; but the 
steward being displeased with him for selling the sand 
to the inhabitants of Derby at a higher price than he 
had mentioned, the agreement was put an end to by 
mutual consent, about ten weeks after the expiration of 
the first quarter. During the whole time of the last 
agreement, the pauper resided in a house, and occupied 
a garden in All Saints* parish, of the yearly value of 
SI. Is. The only question made at the sessions was, 
Whether the liberty to get sand and gravel, under the 
above circumstances, was, in law, a tenement. 

Clarke, N. JR. Clarke, and C. Moore , argued that it was, 
and cited Rex v. Old Alresford [a), Rex v. Piddletreni - 
hide (b), Rex v. Tolpuddle (e), contending that this was 
a contract to receive the profits arising out of land; 
and if a man grants the profits of land, the land itself 
shall pass. 

J. Balguy and Denman, contra, compared the employ¬ 
ment of the pauper in taking the sand and gravel to 
that of a scavenger who removes the dirt, and after¬ 
wards makes a profit by the sale of it, for which he is 

(d) i Term Rep. 358. ( b ) 3 Term Rep. 773. 

(r) 4 Term Rep. 671. 

con- 
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content to pay a consideration; and yet no one ever 
imagined that his employment amounted to the rent¬ 
ing of a tenement. Secondly, admitting this to be a 
tenement, it is of an incorporeal nature, extending 
only to a part of the profits of the land, like prima 
vestura , or prima tonsura , and therefore lies only in 
grant, and not in parol; and a mere occupation with¬ 
out title, is not enough to confer a settlement; Rex v. 
Chipping Norton (a), Rex v. North Dieffield. (h) 

Lord Ellenborough C. J. This was a tenement 
as it subsisted in the corporation, and the pauper is 
by their permission let into the enjoyment of it. I do 
not know that we are obliged to go into the title; 
certainly a corporation cannot demise except by deed, 
but we find the pauper in the occupation of the land by 
their permission, and this occupation must by fair intend¬ 
ment, be taken to have been an exclusive one, for other¬ 
wise it would have been reduced to a thing of no value; 
the corporation could not have used the land, without 
interfering with the pauper’s right. The pauper seems 
to have been in the pernancy of the whole profits of 
the land; he took all which covered the surface of the 
land. It is therefore as much a tenement as prima 
tonsura. If the question turned upon the demise, I 
should feel difficulty; but 1 think that in point of per¬ 
nancy and enjoyment, this must be considered as a 
tenement. 

Bayley J. I think this was a tenement within 
the meaning of the act of parliament. The argument 

{«) 5 East, 339. (b) Ante, vol. iii. 347. 

is, 
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is, that it cannot be a tenement unless the pauper had 
a complete control over the land for all purposes ,* as 
well as for the purpose of taking sand and gravel; yet we 
find that prima tonsura , which is an interest confined 
to the surface of the land, lias been considered to be a 
tenement. With respect to the objection for want of 
title, here has been an occupation. 

Abbott 3 . I have had some doubts upon this case, 
but upon the whole, it seems to me, that what was 
done, amounted to putting the pauper in possession of 
the soil; and I do not feel the objection to title, seeing 
that the pauper was in the enjoyment, and especially 
as this objection was not raised on the hearing of the 
appeal. 

Per Curiam , Order of Sessions confirmed. 


Wheelwright against Joseph. 

r j^HE plaintiff, in November , sold goods to the de¬ 
fendant to the amount of 1842/., and in December 
arrested him for 1760/., but afterwards finding that he 
had sold the goods upon a credit of three months, and 
had commenced his action before the time of credit ex¬ 
pired, discontinued and paid the costs. I11 Aprils he 
again arrested, and held the defendant to bail for 170 61 . 
upon the same cause of action, the defendant being 
then indebted to him in a larger amount. Where¬ 
upon the defendant obtained a rule nisi for delivering 
up the bail bond, and discharging him on common 
bail. 
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Campbell , who shewed cause, contended that by the 
practice it was settled, that where a plaintiff having 
mis-conceived his action, moves to discontinue upon 
payment of costs, he may after the costs are taxed and 
paid (a), take out a new writ for the same cause, and 
have the defendant arrested de novo, (b) 


Lord Ellenbo hough C. J. Wherever the second 
arrest appears to be vexatious, the Court will discharge 
the defendant upon common bail. The plaintiff is 
bound to know his own claim, and if he hold the de¬ 
fendant to bail for so large an amount as this, before 
the cause of action accrues, it can only be attributed 
to crassa negligentia ; and this being so, it shall not 
be permitted to him to harass the defendant a second 
time. 


Bayley J. Wherever the Court see that there arc 
laches in the plaintiff, they will not suffer him to arrest 
the defendant a second time. And surely the plaintiff 
is guilty of laches, if it appear that he has arrested the 
defendant before die debt accrued due; a second 
arrest therefore would be vexatious. 

Per Curiam , Rule absolute. 

Scarlett was in support of the rule, and cited 

j T. R. 309. 

(/j) % Sir. 1*09. Ante, to!, ill. 153. (/>) 3 Wils. 381. Barnes, 399. 
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Doe, on the Demises of Wright and Others, Ft iday, 

. May lOlh. 

against Jesson and Others. 


PJECTMEN T. Upon a special verdict at the Stafford 
assizes, it was found that Ezekiel Persehause being 
seised in fee of a messuage, &c. and premises, by his 
will of the 24 th Aprils 1773, devised the same “to 
a William , one of the sons of my sister Ann Wriglil 
“ before marriage, to hold for and during the term of 
“ his natural life , he keeping the same in lenantable 
“ repair; and from and after his decease, I devise the 
“ same unto the heirs of the body of the said William, 
“ lawfully issuing , in such shares and 'proportions as the 
“ said William in and by any deed or writing , deeds or 
« writings , or in and by his last will and testament in 
“ writingt to be by him duly executed in the presence of 
“ three or more credible witnesses , shall give , direct , 
“ limit or appoint. And for want of such gift, direc- 
“ tion, limitation, or appointment, then to the heirs of 
“ the body of the said William , lawfully issuing, share 
“ and share alike, as tenants in common, and if but 
« one child, the whole to such only child, and for want 
*• of such issue, to my right heirs for ever.” And the 
testator charged the same with the payment of an 
annuity of 20 1 . to his sister Ann Wright , with power of 
distress. The testator died; W. Wright entered, and 
afterwards married and had issue, and in conjunction 
with his eldest son, suffered a recovery. 

The question was, whether by this devise W. Wright 
or his son was tenant in tail, lor then by the recovery the 

plaintiff' 
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plaintiff was barred: or if they were but tenants for lift. 
then this recovery was a forfeiture of the estate. 

r 

And it was argued by JF. E. Taunton for the plain- 
tiff, that no more than an estate for life passed to 
W. Wright , with a vested remainder to his children for 
life, subject to be divested by the appointment of 
W, Wright. Archer's case (a), Clerkc v. Day (b), Water 
v. Snoxve (c), Law v. Davis [d ) 9 Doe v. Laming (e), 
Goodtitle v. Woodhull {/), Good!itle v. Herring (g), 
Doe v. Gofflji ), were cited to shew that words which 
are properly words of limitation, as “ heirs of the 
body, &c” may be construed to be words of purchase. 
That they were used in this sense by the testator, it 
was argued, was plain from the devise being to them in 
such shares as JF. Wright should appoint, and in a more 
especial manner from the limitation to them as tenants 
■in common. And Doe v. Applin (i) Doe d. Candler v. 
Smith (£), Doe v. Cooper (/), and Pierson v. Vickers (m), 
were distinguished from the present case, because of 
tbe general intent expressed in those cases, that the 
estate should not go over until a failure of all the issue. 


For the defendants the four last cited cases were 
pressed in argument by Sugden t as being decisive in 
principle of the present case. He likewise cited among 
others, Wharton v. Gresham (n). Roe d. Dodson v. 
Grew (o), King v. Burchall (p), Davie v. Stevens (y), 
Hodges v. Middleton (r), Seale v. Barter, (s) 


(a) i Ref. 66. (b) Moor, 593. (c) Palm. 359 

( i) t LA. Raym. Jj6i. (e) 2 Burr. 1100. {f) Wtllcs,$()2. 

(£) 1 East, 264. [h] 11 East, 668. (») 4 T. R. 82. 

(*) 7 T. R. 531. (/) 1 East, 229. (m) 5 East, 548. 

(n) % Black-Ref. 1083. ( 0) 2 Wils. 322. 

ip) A>nhl. 379. 4 T- n. (q) Doug. 341. 

(r) Jbid. 431. O') 2 B. & JP. 485. 


Lord 
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Lord Ellenborough C. J. The only question is, 
whether the recovery suffered by W. Wright, was well 
suffered; and that depends on the effect of the worSs 
“ heirs of the bodyif they can only be satisfied by 
construing them to give an estate tail to W. Wright, 
the recovery was well suffered, and the defendants are 
entitled to judgment: but if W. Wright had not an 
estate tail, then the recovery was not well suffered, and 
it was a forfeiture of his and his eldest son’s estate; and 
in that case the plaintiff will be entitled to judgment. 
The case has been argued with great industry and 
learning; and I have looked into the cases cited; we 
arc not however to draw the sources of our judgment 
from the mere language or construction of other wills 
differently compounded, but from the language and 
intention of the testator in the will before us, or as it 
is sometimes expressed, cx visceribus teslamenti. And 
I feel bound, on reading this devise and the context, 
to say, that the words “ heirs of the body,” which, in 
their ordinary and natural sense, import an estate tail, 
mean in this instance, children only. The words of 
the will are as follow, {here his Lordship read the 
words of the will.) The question is, whether with this 
context, the words “ heirs of the body” are to be 
understood in their ordinary sense, or as denoting 
children to take by purchase. First, there is a power 
of appointment to the heirs of his body; and in default 
of appointment, they are to take as tenants in common. 
Now a tenancy in common is inconsistent with the 
supposition that they were to take a§ tenants in tail by 
descent; where one would take the whole. Under a 
tenancy in common, all would take mo Jlatu their 
share in tail; under a tenancy in tail, each would take 
Vol. Y. H by 
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1816 * by descent the whole successive . A tenancy in common, 
therefore, is certainly incompatible with an estate tail 

Dot) dem. 

Wiimt, in 9 TV. Wright . The testator goes on, and if but 

Jjtsiow, one child, the whole to such only child.” Hence it 
follows, that if there were more than one, the testator 
supposed that it would go, not the whole to one, but 
divisim , to each a share ; whereas, if he had meant a 
tenancy in tail, the whole in pernancy and interest 
would have gone to one. Thus it seems to me, that 
the testator has put his own construction upon the 
term t( heirs of the body and that these words can 
only be satisfied by construing them to mean chil¬ 
dren, whom he has constituted tenants in common. 
And for want of such issue, the testator devises to his 
OWja right heirs; which limitation generally denotes an 
estate tail; but the words are “ for want of such issue 
apd “ such” is a word of reference, throwing us back 
upon the antecedent words, which are explained by the 
context to mean, child or children: therefore, the 
devise over is for want of such children. The explan¬ 
ation of the words “ such issue” is furnished by the 
context; the estate was not to go over on a general 
and indefinite failure of issue, but only on failure of 
described objects, via. the children of W. Wright ; and 
that is not a giving over on an indefinite failure of 
issue. This takes the present out of all that class of 
cases, where the devise over has been to take effect 
after a general failure of issue; here, the testator 
intends to devise over to take effect only after the 
fjlilure of particular described objects of his bounty. 
It appears to me clearly, therefore, that this will gives 
an estate for life, no words of limitation being added 
to the devise to them, and the devise over not 
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being a giving over after an indefinite failure of issjje. 
This decision clashes with none of the cases: the re¬ 
covery having been suffered under the supposition that 
W. Wright was tenant in tail, it was a forfeiture of his 
estate and of his son’s, and the other tenants for life 
are entitled to recover. I do not go intp the cases, 
because they do not apply to a will constructed as this 
is: we determine this case by the canons of construc¬ 
tion, which the testator himself has furnished. 


1816. 

Dor, dem. 
Wright, 
against 
jEfSON. 


Bayley J. I am entirely of the same opinion, and 
I think by deciding this case in favour of the plaintiff, 
we do not trench on any decided case, or break in 
upon any rule of construction. The single question in 
this case turns upon the import of the words “ h|irs 
of the body,” circumstanced as they are, and as wp 
may collect their meaning from the context. I agree 
that where there is a limitation to the heirs of the body 
of a person who has an estate for life given him by 
the same will, these are frima facie words of limitation, 
and enlarge the prior estate; and that in order to come 
to a contrary conclusion, it must be seen plainly that 
the testator used these words in a different sense. 
Rut if it is plainly seen that the testator used them in 
a different sense, then we are not at liberty to treat 
them as words of limitation. Where the same words 
occur in different parts of the same will, the rule is, 
that you are to give them the same meaning in the 
different parts; and if it turns out that they are used 
in one place where it is impossible that they can 
be used as words of limitation, this affords ground 
for concluding, that when the testator uses them again, 
he is using them in the sense as before. The words 
“ heirs of the body,” if used as words of limitation, 

H 2 give 
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them purchasers, but merely enlarge the ancestor’s 

Doe, dcm. f 

Wright, estate, giving him an estate descendible in a particular 

against 

Jesson. way. In the clause which contains a power of ap¬ 
pointment, it is impossible that the testator can be 
using the words as words of limitation, enlarging 
W. Wrighfs estate, because the only construction they 
will admit of is, that TV. Wright should not divert the 
course in which the estate should descend, but only 
divide it among the objects designated in such propor¬ 
tions as he should think fit. Had W. Wright exe¬ 
cuted the power, the persons taking under it must 
have taken as purchasers, and as purchasers only. 
Therefore, those words can never be taken in the 
sens© in which they are commonly taken, that is, to 
enlarge the estate of the ancestor, but they must be 
understood as giving a new and distinct estate to the 
objects of that power as purchasers. If so, we have 
established the meaning of the words “ heirs of the 
body” in one clause. Then we come to another clause ; 
the testator says, for default of such gift, direction, 
limitation, or appointment, then to the heirs of the 
body of W. Wright lawfully issuing. Had lie stopped 
there, the presumption would have been, that the 
testator, after having used the words, heirs of the body, 
where they could not have been intended as words of 
limitation, was again using them in the same sense; 
that is, not to enlarge the former estate, but to create 
estates by purchase. But we are not driven to the 
necessity of resorting to any presumption in order to 
construe the words of this will; because the testator 
proceeds to put his own construction upon them by 
directing that the heirs of the body shall take share 
.and share alike, as tenants in comiqon ; which could 


never 
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never be if these words were intended as words of 
limitation. For heirs who take by descent, never take 
as tenants in common, nor share and share alike: that 
is impossible. If, therefore, we arc to adopt the con¬ 
struction for which the defendants contend, and treat 
these words as words of limitation, we must strike out 
of the will the words w share and share alike,” and 
“ as tenants in common.” But the rule is, that you 
are not to strike out any words, provided the whole 
may stand together; and here the whole may well 
stand together, provided the words “ heirs of the 
body” be not treated as words of limitation. The 
case, however, does not rest here, for the testator adds, 
that “ if there be but one child, the whole to such 
only child.” By this it appears, that the testator was 
contemplating a different state of things from what 
he had before contemplated; that here he Mas pro¬ 
viding for the ease of a single child ; in the preceding 
limitation he was providing for a plurality of children, 
and if so, there is an end of the case. For what occa¬ 
sion was there to mention the contingency of a single 
child, if the words “ heirs of the body” had been used as 
words of limitation ? That one child would have taken 
without any special direction that he should take. It 
is a rule, as I observed before, in the construction of 
wills, that you are not to reject any words, unless there 
be an apparent intention inconsistent with them. The 
construction which the Court now puts on the present 
words, construing them as words of purchase, as they 
must necessarily be in the first clause, gives effect to the 
whole. In the cases of Doe v. Applin , Candler v. Smith, 
Code v. Cooper, and Pierson v. Vickers , there were 
two inconsistent intentions apparent upon the will; 
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Jesson. 


there was an intention that the issue should take as pur¬ 
chasers, for they were to take as tenants in common; 
but there was also an intention that the estate should 
not go over until an indefinite failure of issue. The 
Court felt the incompatibility of these two intentions; 
and in order to prevent the estate from going over until 
a failure of all the issue, they held that the first taker 
must have an estate tail: being reduced to the necessity 
of striking out some words to further the one intention 
or the other, the Court thought the primary intention 
was, that the estate should not go over until a failure 
of all the issue. But in this case, I would ask, on 
what part of the will is it possible to lay the finger, 
and say, that the testator has expressed any intention 
inconsistent with the intention that the children should 
take as tenants in common ? For « heirs of the body” 
may be understood to mean children, and the limit¬ 
ation over is for want of such issue; if, therefore, the 
words “ heirs of the body” are used as words of pur¬ 
chase, and as synonymous with children, for want of 
such issue will mean, for want of such children when 
the life estates given to them shall be exhausted. It 
Wbuld be unless to travel through the cases; one of 
them which has been alluded to comes very near the 
question In this j I mean Burnsall v. Davy, (a) The 
reason assigned for the decision in that case was the 
same which was assigned in Doe v. Laming, that in 
the devises which included the limitation to the issue 
or heirs of the body a different course of descent Was 
pointed out from that which would otherwise take 
place. These reasons induce me to think that we 


shall 


,(«) i Bos. 4 ? Full, uj. 
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shall break in upon no case, and no precedent, in 
deciding that W. Wright took an estate for life only, 
that his children take also for life, that the recovery 
suffered by W. Wright and his son was a forfeiture of 
their life estate, and that the lessors of the plaintiff are 
entitled to recover. I am glad that the question is 
upon the record, so that if we have taken an erroneous 
view of this case, it will be open to the consideration of 
wiser and abler men. 

Abbott and Holroyd Js. declined giving any opi¬ 
nion, as they had been engaged in the case while at 
the bar. 

Judgment for the Plaintiff. 


Taylor against Waters. 

Y SLUMPS IT for money paid, See. Plea, non- 
assumpsit; secondly, set-off of money due upon 
a judgment recovered by the defeiidant against the 
plaintiff in C. B. Replication to the first plea similiter; 
secondly, that after obtaining the judgment, and be¬ 
fore the commencement of this suit, afid whilst the 
plaintiff was in custody of the marshal of the Marshal sea, 
the defendant sued out of C. B. a Hah. carp, ad satis¬ 
faciendum directed to the marshal, commanding him to 
have before the justices of C. B. on Saturday next after 
eight days of St. Martin , the body of the plaintiff to 
satisfy the defendant the said damages recovered hy 
the said judgment. By virtue of which the marshal 
had the'body, &c. and thereupon the plaintiff was in 
due manner of law charged in execution upon the saidjudg- 

H 4 menti 
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vnmt ; as by tlic said Hab. corp. mid return and com¬ 
mitment thereon remaining in the said court appears. 
And the plaintiff from the time of such commitment 
hitherto hath been, and still is charged in execution and 
detained in custody by virtue of such execution, &c. 
Demurrer. Joinder. 


Taddy in support of the demurrer, relied upon 
Bliunfield's case (a), to shew that the execution of the 
body is no satisfaction, but a gage for the debt. And 
the words of the Cajrias ad satisfaciendum , are “ to 
have his body, &c. to satisfy plaintiff’ the debt.” 
Wherefore the defendant might have had a new exe¬ 
cution, if the plaintiff had died in execution; and in 
like manner he may set off the judgment against this 
action, because he has not been satisfied, (b) The 
statutes of set-off’ arc remedial. 

Lord Ellenboiiough C. J. The taking of the body 
in execution does not extinguish the debt, but it bars 
the remedy against the debtor ; and in like manner 
precludes a set-off against him. 

BayleyJ. The taking him in execution, destroys 
all remedy against him during his life. 

Abbott J. The case cited from Lord Coke would 
have been in point, if the plaintiff had died and this 
had been an action by his executor. The other two 
cases referred to, came on upon motion, where it was 

(a) $£ep 86. b. Sed vide Foster v. Jackson, Hob. 52. 

(b) Peacock v. Jeffery, 1 Taunt. 436. Simpson v. Hanley, ante, vol. J. 

696. 
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in the power of the Court to order satisfaction to be 
entered on the record; but how could the Court do 
that in the present case? 

Per Curiam. Judgment for Plaintiff, (a) 


1816 . 


Tavlor 

against 

Waters, 


Lawcs was to have argued for the plaintiff. 


(a) See Burnaby' s case, i Str. 653. Tanner v, Hague, 7 Tct m Rep. 410. 


Pattison against Robinson and Others. F p da y> . 

0 May ijtn. 


U PON a bill of exceptions tendered at the trial be¬ 
fore Baylcij J., at the Durham Summer assizes, 
1814, in an action of trover for goods, and not guilty 
pleaded, it was stated in substance as follows. The 


Where plain¬ 
tiffs sold goods 
to T. t who paid 
for them, and 
was to take 
them away, 
but defendant 


plaintiffs below proved, that the goods in question 


formerly belonged to one Watson , in a brewhouse, 
which also belonged to him, and he tluly assigned 
the goods, by deed, on the ioth and i ith January, 
1812, to the plaintiffs; the plaintiffs afterwards sold 
them to one 'Thwaites , and Thwaites paid for them on 
the night the bargain was made, aud was to take them 
away. The defendant became possessed of the brew- 
house while the goods remained in it; and after the 
sale to Thwaites , while the goods remained in the brew- 
house, in the defendant's possession, one Wilkinson , 
the plaintiffs’ attorney in this action, accompanied by 
Thwaites , demanded them of the defendant, telling him 
that the goods unquestionably belonged to the plain- 


place in wliich 
the goods wete 
deposited, 
plaintifls’ at¬ 
torney, accom¬ 
panied by T., 
demanded 
them of de¬ 
fendant, telling 
him that they 
belonged to 
plaintiffs, and 
that they had 
sold them to 
T .; to which 
defendant an¬ 
swered that he 
would not de¬ 
liver them to any 
person whatso¬ 
ever, and after¬ 
wards plaintiffs 
repaid the mo¬ 
ney to T. and 
brought trover 


against defendant s Held that this demand and refusal were sufficient evidence of a 
conversion to support the action, and that a new demand by the plaintiffs, after they had 
repaid the money to T. was not necessary. 
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tiffs, and that they had sold them to ’ TlmaUes , and re¬ 
questing the defendant to deliver them up; to which 
the defendant answered, that he had taken the pre¬ 
mises with the utensils, that they were in the brewhouse, 
that he had the key of it, and would not deliver them 
up to any person whomsoever. Wilkinson proved, that 
he demanded the goods by order of Rippon , one of the 
plaintiffs, and did not demand them for or in the name 
of T/nvaitcSf or of any person in particular; and 
T/r&ailes proved, that Wilkinson made the demand for 
him and as his attorney, but that he told Wilkinson to 
mind that lie ( Thwailes ) would have nothing to do with 

■4 

law ; and that he let the money he paid for the goods 
rest in the hands of Rippon ten or twelve weeks, till he 
found that there was no possibility of his getting the 
goods, and then got his money back from Rippon. 
This demand was made above a month after Th'isoaites 
bargained for the goods, and the witness believed the 
defendant never used them. Wilkinson also proved, 
that before the commencement of the prescut suit, he, as 
attorney of Thvoaites> but without his authority, and by 
order of Rippon , after the above stated demand had 
been made, brought an action, at the suit of T/rjcailcs, 
against the defendant; that T/rjoaitcs prevented his 
proceeding in the same, but that it was not discontinued, 
only no step had been taken therein after service of 
the writ; and that the plaintiffs, at the instance of 
Thwaites, afterwards, and before the commencement 
of the present suit, repaid him the price of the 
goods. The defendant’s counsel thereupon insisted, 
that by the sale of the goods to Thivailes , and the 
payment of the price by him to the plaintiffs, they 
ceased to be the plaintiffs’ property, and became the 

pro- 
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property of Tfewaiies: and that although the demand 
and refusal might be evidence of a conversion, by the 
defendant, of the goods of T/m'aifcs, yet was it nbt 
evidence of a conversion by the defendant of the plain¬ 
tiffs’ property; and consequently that the plaintiffs 
were not entitled to maintain their action. The 
learned Judge delivered his opinion to the Jury, that 
where there has been a demand and a denial of right, 
the same may be such as is evidence of a conversion, 
not merely at that time, but afterwards; that the de¬ 
fendant’s subsequent conduct might explain that, and 
it might be a conversion lor so long a period as he 
persisted in that conduct. That here the defendant 
was told, that 1 'lvwaitcs claimed under the plaintiff*; 
that he denied the right of all, and said he would 
not deliver the goods to any person whatsoever, and 
that he never afterwards offered to deliver them up; 
and his neglect to make such offer, coupled with hjs 
denial and the form of it, was evidence for their con¬ 
sideration, of a continuance of the conversion, and of the 
fact, that up to the time of bringing the action, the de¬ 
fendant continued in the same mind to keep the goods 
and not give them up to any person whatsoever, but 
to iusist on his right against the plaintiffs; and that if 
they were satisfied, from the tenor of the denial to Wil¬ 
kinson , and from the defendant’s neglect to make any 
subsequent communication, either to Tkmailcs, Wilkin¬ 
son , or the plaintiffs, that the defendant continued in 
the same mind, as to not delivering up the goods to 
any person whatsoever, and as to insisting on a right in 
himself thereto, down to the time when this action was 
commenced, they ought to hold, that such a conversion 
as was necessary to maintain the action was sufficiently 

made 
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made out: and under that direction, the jury found 
for the plaintiffs, damages 167 . 

And the question made upon this bill of exceptions 
was, whether the Facts slated afforded sufficient evidence 
of a conversion on the part of the defendant, to be left 
to a jury in support of this action of trover. 


Walton , for the plaintiff in error, argued, that at the 
time of the demand and refusal of the goods, the 
property was vested by the contract, and payment of the 
price in T/ixvaites («), and consequently the conversion 
was to T/nvai/cs and not to the plaintiffs below; and 
that a conversion being in its nature a single act, which 
terminates with the doing of it, was not capable of being 
continued to a subsequent time, or transferred to an¬ 
other person, though there might be several acts of 
conversion at different time*, and to different persons. 
“ So trespass cannot be laid of loose chattels with a 
continuando, and if it be so laid, no evidence can be 
given but of the taking at one day.” ( b) And though 
a conversion cannot (as it is said) be purged “ as if a 
man ride the horse of another, and afterwards return 
the horse to the owner, yet an action lies against him 
because of the conversion (c)this is to be under¬ 
stood where the property remains unchanged; for if 
the owner has parted with the horse, it will be other¬ 
wise. And if the plaintiffs below could avail themselves 
of this conversion, every person into whose hands these 
goods should hereafter pass, might do the like, and the 
defendant would be liable to as many actions as there 
might be transfers of property, which would be highly 


(a) Bull. N. P. 50. 6th edit. Salk. 113. 12 Mod. 344. 

[!>) Bull, N,P, 86. (c) 1 Roll, Air, Action sur Case (I.), pi. 1. 


incon- 
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inconvenient. The plaintiffs, therefore, should have 
made a new demand, and obtained a refusal to them; 
selves before they brought this action. 

Richardson , contra, argued, that although the pro¬ 
perty passed to Thteailes by payment of the money, yet 
it was competent to him to rescind the contract, and to 
the plaintiffs to consent thereto, and resume the pro¬ 
perty (a) t in like manner as the vendor may stop in 
transitu , though the property has passed to the vendee. 
And if the argument, that a conversion cannot, from 
its nature, be a continuing act, be correct, how comes it, 
that in felony, although the asportavii or conversion be 
in one county, yet it is a continuing felony in every 
other county where the felon is found with the goods? 
A demand and refusal are but evidence of a conversion, 
and as this refusal was in denial of the right of both 
parties, there could be no occasion for a new demand 
by one of them. The law does not require the per¬ 
formance of that which would be nugatory; and the 
defendant, by his conduct, discharged the plaintiffs 
from the necessity of making any other demand; 
wherefore he shall not avail himself of the want of that 
of which he was the cause. ( h ) 

Lord Ellenborough C. J. It appears to me, that 
a conversion, in point of law, was made out in this 
case. The defendant had notice of the situation in 
which the parties stood with respect to their several 
interests; that the one had sold, or endeavoured to 
sell the goods, and the other to obtain possession 
of them. The defendant is a wrongdoer, and refuses 
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(a) Atkins v. Baneick, Str. 165. ( h ) Jones v, Barkley , flougl. 684. 
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t,o attorn to the title of the sellers or purchaser; 
lie wrongfully disappoints the effectual execution of 
their contract, in respect of which a price had been 
paid; and informs the parties that he would not de¬ 
liver the goods to any person whatsoever. After such 
a declaration, I think it must be taken, that the de¬ 
fendant meant to give a refusal both to seller and 
purchaser, so far as they were concerned. It was a 
declaration, that as to them the defendant would disap¬ 
point the contract, and hold the property against all 
the world. It resembles, therefore, the case, where a 
party declares before-hand, that if a tender is made 
to him he will not accept it, which dispenses with the 
necessity of a formal tender. 1 do not think it neces¬ 
sary to enquire whether this may not be considered 
as a continuing conversion, because there was at the 
time a conversion to the several parties then interested, 
by a refusal to give effect to their contract. There 
was no objection to the title of the one party to sell, 
and of the other to purchase, and therefore quoad 
them, this refusal amounted to a conversion. Thrvait.es 
certainly paid the price for these goods, but if the con¬ 
tract is rendered ineffectual by the refusal of the de¬ 
fendant, T/rjoaitcs has a right to place himself in his 
integral situation, by rescinding the contract. This 
is done by consent of the parties, and the defendant 
becomes a wrongdoer, as it regards the party, who by 
the rescinding of the contract has become the pro¬ 
prietor. This was a conversion ah antecedent i, it was 
competent to the party to rescind the contract, and lie 
has done it, he was not bound to purchase a law¬ 
suit. I think that the demand and refusal at the 
time enured for all purposes to the one parly and the 

other; 
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other; it is unnecessary to consider it as a continuing 
conversion. 

Abbott J. I am also of opinion, that the plaintiffs 
at the trial were entitled to maintain this action. 
There can be no doubt that in justice, they have 
a right to recover the value of the goods from the 
defendant, who by his act, has rendered abortive the 
sale of them to a third person. The objection to 
the plaintiffs’ recovery is founded upon a strict and 
nice proposition of law, viz. that by the sale to Thimit.es , 
and payment by him of the price, the property became 
vested in him; whence it is argued, that the demand 
and refusal stated in the bill of exceptions, could have 
no operation as it regards the plaintiffs. It may be 
that the property did vest in Thxmitcs by the sale and 
payment of the price ; but I believe it has never been 
decided that where there has not been an actual de¬ 
livery, it is not competent to the parties to rescind the 
contract, and thereby revest the property in the sellers. 
But it is said, that this must not be done to the pre¬ 
judice of a third person, which may be conceded in 
the present case; because it appears that the de¬ 
fendant was informed of the whole transaction, when 
the goods were demanded of him, namely, that they 
belonged to the plaintiffs, and that they had sold them 
to Thwaitvs , and the defendant was therefore requested 
to deliver them up; to which he answered, that they 
were in his possession, and he would not deliver them 
up to any person whatsoever. This I consider as a 
distinct refusal to deliver cither to the one party or 
the other. Now it may be asked, is the defendant 
prejudiced, by this reverting of the property, to the 

plain- 
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plaintiffs? It is said, this subjects the defendant to 
two actions. Perhaps, if upon this demand and re¬ 
fusal, Tlmaites. had brought his action to recover the 
goods, it might then be argued, that as lie had treated 
them as his own, he should not be allowed to rescind 
the contract; but here it appears, that Timmies has 
not brought any action; for the action which his at¬ 
torney brought, was without the authority of Tlmaites; 
therefore, I cannot consider Tlmaites as involved in 
the consequences of it, so as to be precluded from 
rescinding the contract. It seems to me, that it is not 
competent to the defendant, to set up in his defence 
the sale to Tlmaites , in order to defeat the rights of 
the plaintiffs; nor can lie contend, that after all the 
circumstances were made known to him, the plaintiffs 
shall not have the benefit arising from such a com¬ 
munication. For these reasons, I am of opinion, there 
ought to be judgment for the defendants in error. 


Bayley J. I was desirous of hearing my Brother 
Abbott before I gave any opinion in this case, because 
it was against my direction that this bill of exceptions 
was tendered. 1 shall only now add, that I entirely 
agree that there ought to be judgment for the de¬ 
fendants in error. The action was brought by the 
plaintiffs below, w’ho were owqcih of the goods, and 
had sold them to Tkwai/es , under an expectation 
that no difficulty w r ould arise to prevent the delivery, 
and that Tlmaites , who paid for them, would obtain 
possession. The goods, however, were deposited in 
a place where the defendant had the control over them, 
and refused to part with them; consequently they were 
not delivered to Thmitcs, But Tkwaites never in¬ 
tended 
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fended to purchase a law-suit, he cautiously avoided 
(hat; ho contemplated that he diould receive the 
'foods, and when he found that he could not obtain 
them, he rescinded the contract. An action was com¬ 
menced in his name, but without his authority, and 
lie disavowed it. It seems to me then, that it was 
competent to the parties to rescind the contract, 
and to place 77/tcfl/Vcv, a»s he ought in justice to be 
placed, in the same situation as if the contract had 
not been made. Tire plaintiffs below then commence 
their action, and the cjuestion at the trial was, whethei 
tirev could rest their case on the evidence of the re¬ 
fusal o-iven to the demand made by Wilkinson and 
T/ni'di(t’s t so as to show that the defendant was guilty 
of a conversion, of which they were entitled to take 
advantage. It, lias been .said, that the goods were al 
this time the property of /VrawVt'v, ami they certainly 
were so sub mudu, and would have become absolutely so, 
had not tire contract been rescinded: nevertheless, if 
this refusal amounted to a denial, as well of Tlrjuzues’a 
right as of the plaintiff's, and was accompanied by a 
withholding of tin* possession from both, this was evi¬ 
dence, as it struck me at the trial, ol a conversion, as 
o affected both, which continued up to the time of 
bringing the action. I therefore conceived it to be a 
tjuestion to be left to the jury, whether the defend¬ 
ant did not continue in the same mind, as to with¬ 
holding the goods alter the period when the contract 
was rescinded. 

Judgment for the Delendants in Emm, 
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A hiiinj? at 
weekly wagb*, 
either party to 
he at liberty 
to part at a 
month’s notice, 
was held to be a 
yearly lining; 
although the 
case stated that 
the pauper let 
himself by the 
week, it being 
also stated that 
at the time 
pauper let him¬ 
self by the 
week nothing 
passed between 
him and his 
master as to 
his being hired 
by the week, 
cr.cept that he 
was to have 
weekly wages. 


Tlic King against The Inhabitants of Cheat 

Yarmouth. 

r j^HE Court of Quarter Sessions, for the county ot 
Suffolk, confirmed an order of two justices, for the 
removal of Samuel Gowing and Sarah his wife, from 
the parish of Bungay, to the parish of Great Yarmouth 
in 'isorfoll, subject to the opinion of this court upor 
the following case: 

The pauper S. Gowing, previously to his marriage, 
and about eighteen yearn ago, hired himself to one 
Worts, at Great Yarmouth, as a journeyman baker. He 
let himself by the week, and was to have 5 s. per week 
wages, and also meat, drink, washing, and lodging, 
and either party was to be at liberty to part with the 
other, by giving a month's notice. The pauper stated 
he let himself by the week, and was to have 55. per 
week, but at the same time stated, that nothing passed 
between his master and himself as to his being hired 
by the week, except that he was to have 5$. per week 
wages. The pauper served under this hiring, four 
years and three quarters uninterruptedly, and then 
quitted the service upon receiving a month’s notice. 
He received his wages sometimes at the end of a week, 
sometimes at the end of a fortnight, three weeks, or a 
month, as he wanted them. He entered Wort's ser¬ 
vice in the summer, and left him about Michaelmas. 

Scarlett and Primrose in support of the order of 
Sessions, admitted the rule, that where the wages are 
weekly, and there is nothing but the wages from 

which 
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which the duration of the service is to be collected, 
the hiring is a weekly hiring (a); but they relied on 
the distinction arising out of the stipulation foi* a 
month’s notice, for that is inconsistent with a weekly 
hiring, (b) 

Topping and E. Aldcrson , contra, argued upon the 
statement of the sessions in this case, that this was a 
hiring by tiie week; for the case states, “ he let him¬ 
self by the week,” so that there is an express Boding 
of the fact in the first instance; and that which follows, 
as to what the pauper stated, is only evidence, and not 
fact. But this Court will only look to the facts, and will 
not nicely scrutinize the finding of the sessions, whether 
it be the proper conclusion or not, but rather hold 
to the fact as the sessions have found it. (e) This 
being so, Hex v. Bradn inch (d) is in all respects simi¬ 
lar, and is decisive of the present case. In Bex v. 
Hamprestoiii no period of hiring was mentioned, as 
in this case, to preclude the inference of its being 
for a year, and in Rex v. Birdbrooke t the hiring was 
expressly for the year round; so that they afford not 
any analogy. 

Lord Ellenborough C, J. I believe the Court do 
not feel at all disposed to usurp the province of the 
Court below, as to the statement of the case; and the 
observations which I shalLmake will be founded upon 

(/i) ft Term Hep. 453. Hex v. Newton Toney. 

(/>) Hex v. Biribrookc , 4 Term Rep. 345. Hex v. Hampreiton t 5 Term 
Pep. » 05 . 

'-) & ex v• Folkestone, 3 Term Rep. 505. Hex r. Huriis, ibid. 49 7 . 

(d) JJnrr.S.C. 66a. 
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the facts a> stated in it. I do not think any very ma¬ 
terial argument arises from its being first found by the 
sessions, that the pauper let himself for a week; be¬ 
cause that is explained by the statement which follows. 
All the facts are to be taken together into consider¬ 
ation, without reference to the precise order in which 
they are found; and the sessions have come to this 
conclusion upon them, that the hiring was an inde¬ 
finite hiving. The first fact stated is, that the pauper 
let himself by the week; but in order to discover 
whether that was intended as the measure of time for 
which the service was to endure, we must look to the 
context, and see how the contract was determinable. 
We find then, that either party was to be at liberty 
to determine it by giving a month’s notice. Can any 
one say that it is a weekly hiring, when the parties were 
not at liberty to part without a month’s notice? I 
cannot say so. What then is the cllcct of a month’s 
notice? It. does not follow from thence, that it was a 
monthly hiring, or for any definite number of days. 
Wherefore, as there is no limited period of duration 
to be assigned for the service, the law in such case 
implies, that it is for a year. This mode of consider¬ 
ing the case, is somewhat strengthened, if we advert 
to that which the sessions have added, namely, that 
the pauper stated that nothing passed between him 
and his master, as to his being hired by the week, 
except that he was to have weekly wages. It is, there¬ 
fore, in common sense and fair intendment a hiring, 
of which no certain portion of time can be predi¬ 
cated for its duration, and is consequently a general 
iiiring, which the law says is a hiring for a year. 


Bayley 
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.Bayley J. I am of the same opinion. The Court 
do not interfere with facts found by the sessions, Jml 
we take it for granted, that the sessions could not 
mean to find as a fact, that there was a distinct weekly 
hiring, and upon that to submit the question to us, whe¬ 
ther the pauper gained a settlement by service under it. 
It would be to impute ignorance to the sessions to sup¬ 
pose that they meant to put any such question ; and 
therefore we apprehend they meant to submit, whether 
there was a hiring for a year. The sessions state, that, 
the pauper let himself by the week, and if this were all, 
it would import that there was not any obligation cither 
on the master or servant beyond a week; but the case 
does not stop here, but goes on to state, that either 
party was to be at liberty to part at. a month’s notice. 
Now, if there vras to be a month’s notice before the 
one could quit or the other dismiss from the service, 
how is this consistent with a weekly hiring i This point 
was discussed, and, as I thought, was settled in Ilex v. 
Iiamprcslon , that the requiring a month’s notice is 
inconsistent with a weekly hiring. It has been urged, 
that we ought to reject the latter part of the case, 
because it is evidence only; but I do not agree to that, 
because it seems to me, that the sessions have pur¬ 
posely stated it, in order to ask our opinion, whether 
the right conclusion be, that the pauper let himself 
by the week. And if we look at the evidence, it puts 
the case out of doubt; for although the pauper stated, 
that he let himself by the week, yet he added that 
nothing passed between him and his master, as to his 
being hired by the week, except that he was to have 
weekly wages. Now if that were so, and a month’s 
notice were required, this was not a weekly hiring; 

I 3 and 
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anti if not a weekly hiring, then there was no definite 
period assigned for its duration, and it became a 
general hiring; and this the law has defined to be a 
idling for a year. I consider this then as a hiring at 
weekly wages to be determined by a monthly notice, 
which according to Rex v. Hamprcston is a hiring for 
a year. 


Abbott J. This case is certainly not drawn up 
with the usual perspicuity of a case stated by the 
sessions, because it states evidence of the fact, instead 
of the fact itself, which ought to be found. If upon 
a case stating evidence only, this Court should think 
the conclusion which the sessions had drawn from it 
a wrong conclusion, they would probably deem it 
better to send back the case for revision; but where, 
as in the present case, the conclusion appears to be 
light, it would be useless to send it down again. Now, 
if w o take the case upon the pauper’s evidence, it seems 
to me, that he agreed to serve for 5 s. a week, and that 
they should be at liberty to part at a month’s notice; 
which according to Rex v. Hampreston , and the reason 
of the thing, amounts to a general hiring. It is plain, 
that the period of service was not fixed by the hiring, 
the contract was not confined to a week, for there 
was to be a month’s notice; neither was it for a month, 
for there were weekly wages; the hiring, therefore, was 
indefinite, and it now is too late to deny that this 
is a yearly hiring. For these reasons, I think the 
conclusion of the sessions was right. 

Holhoyd J. I am also of the same opinion, that 
the sessions came to the proper conclusion. This, as 

Ji it 
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it appears to me, was a general hiring, determinable at 
any period by a month’s notice, which is in law a yearly 
hiring. It was not a weekly hiring, because of the monfh’s 
notice, nor a hiring for a month, for then it would have 
been determinable only at the completion of each month’s 
service, whereas this might have been determined at the 
expiration of a month’s notice, without regard to 
whether it expired at the month’s end or not. I think, 
therefore, thal the finding of the sessions was right. 

Order of Sessions confirmed, (a) 

(a) See Jtex v. Dodder hi!l , ante, vol. iii. 24.3- Rex v. Lambeth, ante „ 
vol. iv. 315. 


The King against W. Yonge, D. D. 

JACOB BANHAM being possessed of a term of 
years in certain lands situate at AsJifield arid Thorpe, 
St. Peter's, in the county and within the archdeaconry 
of Suffolk , in the diocese of Norwich, made his will, and 
thereby appointed R. Bixby his executor; and after¬ 
wards, on the 1 st July, 1766, died within the archdea¬ 
conry of Sudbury, also in the diocese of Norwich. The 
executor proved the will, in the archdeaconry court of 
Sudbury, and obtained probate there, and assigned the 
-aid term to G. F., who afterwards sold and conveyed 
the same to one D. Birkett ; and the said D. Birkett, 
for the perfecting his title, and in order thereto for ob¬ 
taining letters of administration, with the will annexed, 
in the consistorial and episcopal court of the Bishop of 
Norwich , appeared before the defendant, being chancel¬ 
lor, vicar-general, and official principal of the said 

I 4 bishop 
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Saturday, 

May 18th. 

Probate in the 
court of the 
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Uishop granted 
lull power to 
prove the wills 
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bishop at the said court, and prayed that the commis¬ 
sary for the archdeaconry of Sudbury might be monished 
to*transmit the original will of Banham to the judge of 
the bishop’s court, and to leave it there for the purpose 
of having administration granted to a nominee of the 
said I). Birkett. 

The defendant having refused to grant the said mo¬ 
nition, a mandamus to grant the same was issued to him 
reciting all these facts, and alleging that the arch¬ 
deaconry court of Sudbury had no jmisdiction to grant 
the said probate, but that the same belonged to the 
consistorial and episcopal court of the Bishop of 
Norwich. 

To this the defendant returned, that the will was 
brought into the court of the Reverend Joseph Atwell , 
then commissary for the archdeaconry of Sudbury, and 
that the said court had power to grant probate ; for that 
on the 10th of December , 1755, the then bishop of 
Norwich , by deed-poll, appointed tin* said J. A . to 
be commissary, and granted full power to prove the 
wills of all persons deceased within the said archdea¬ 
conry of Sudbury , (the last wills of noblemen, esquires, 
clergymen, and beneficed persons and others, within 
the archdeaconry aforesaid, who should of their own 
accord desire to come to the bishop and vicar-general 
excepted,} which appointment was duly confirmed 
by the dean and chapter of Norwich. That J. A., by 
force of the said appointment, became possessed of full 
power to grant probate and administration (with the 
exceptions in the deed), as fully to all intents and pur¬ 
poses as the same could or might be granted by the 
consistorial and episcopal court of the Bishop of 
Norwich. That J. Banham , after the said appointment, 
toeing resident within the archdeaconry of Sudbury, and 

14 not 
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not being a nobleman, esquire, clergymen, or benefited 
person, died within the same archdeaconry, to wit, at 
jb'elshaM; that his executor not desiring to proceed be¬ 
fore the bishop and his vicar-general, obtained probate 
of the will, in the court of the said J. A.; and the 
return alleged, that the probate was as valid in law, a.-; 
if it had been granted by the vicar-general in the said 
consistorial and episcopal court; that the said court ot 
the archdeaconry of Sudbujy had possession of the 
original vs ill; and denied that the defendant had autho- 
rity to issue a monition, &c. 

Richardson took exception to this return, that by 
the general rule probate is to be granted by the 
ordinary or his proper officer, who are armed with 
competent authority to enforce the jurisdiction with 
which they are invested, and to compel probate for the 
benefit of all parties interested under the will. For 
which purpose, the ordinary or his proper officer may, 
if the executor refuse to come in, issue a monition to 
him, which if the executor disregards, they may issue a 
commission to collect the goods of the deceased. From 
all which it is plain, that the officer entitled to grant 
probate must be such as has authority over the district 
where the property of the deceased lies, otherwise he 
cannot have the means of enforcing probate; and this 
constitutes the distinction between the powers of the 
ordinary and archdeacon in this respect, thd one 
being restrained to the archdeaconry, the other being 
f-oneral over the whole diocese. It follows then, that as 
\ he commissary for Sudbury could have had no power 
to seize a term of years in lands, which lie not in his 
archdeaconry, he could not be the proper officer to 
grant probate in this case. 

Per 
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Per Curiam. The appointment of the bishop, as it 

regards the power of the commissary to prove wills, 

arms him with episcopal authority for that purpose. 

% 

Th$ grant of the power attracts to it all the means by 
which the power can be exercised. The commissary is 
bishop for the purpose of proving such wills as he is 
authorized by the grant to prove. 

Return confirmed. 


Scarlett and Robinson were to have supported the 
return. 


Monday, 

May loth. 


Hentig and Another against Stameohih. 


Where a licence 
was obtained 
and iniur- nee 
effected fiom 
Riga to Hull, 
on^joods the 
produce of 
Jlussia , on board 
a Swedish '■hip, 
but the ship 
"sailed three 
days befoie ihe 


r J^HlS case was argued on a former day in this term, 
by the Attorney-General, Gasclee , and F. Pollock, 
for the plaintiffs ; and by Scarlett and Barnerjcall, for the 
defendant. The case of Oom v. Bruce (a) Was mainly 
relied on for the plaintiffs; and those of Andree \. 
Fletcher [b), March v. Abel [c], Lubbock v. Potts (d), 
Totdmin v. Anderson (e), Come v. Barber (f). Vari- 
letter d-rectmg ^ ar { a i s v . Halhed (g), for the defendants. 

the licence to vo " 

be obtained Cur. adv. VUlt. 

reached the 
agent, the 
letter having 
been delayed 
by contrary 
winds'beyond 
the usual time, 
and the licence 
-was obtained 
two days after¬ 
wards, and the iii‘Uiancc effected subsequently to that: Held that though the voyage 
was in its inception illegal, being contrary to I % Car. a. c. 18. J.8., nevertheless this 
assured might recover back the piemium. 


Lord Ellenborough C. J. on this day delivered 
the judgment of the Court. This was an action for 
money had and received, to recover back the premium 
that had been paid on a policy of insurance. The 


(a) U East, 225. (h) 3 Term Rtf. 266. (c) 3 Bos . & Rail. 35. 

{</) 7 East, 440. (c) r Taunt. 227. (/) Ante, voh iv. 16. 

(g) x East, 487. *• 


cause 
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cause was tried before me at Guildhall , and the facts, 
as stated by the plaintiffs’ counsel, and which wove 
admitted without proof, were these: The policy was 
dated on the 20th of November , and was on goods at and 
irom Riga to Hull. The ship, which was a Swedish 
ship, was chartered for the voyage; and by the terms 
of the charter-party a British licence for the voyage was 
to be procured. On the 3d of September a letter was 
written and sent from Riga to the agent of the assured 
in England , directing him to procure a licence and to 
effect insurance. The letter was delayed beyond the 
usual time by contrary winds, and was not received 
t ill the 5U1 of October. O11 the 7th of October a licence 
was, obtained. The ship sailed from Riga on the 3d. 
It was objected, that this was an illegal voyage, by the 
-tat. 12 Car. 2. c. 18 . s. 8 ., the ship being Swedish, and 
the goods the produce of Russia , and that the plaintiff 
being particeps criminis , could not recover back the 
premium. A verdict was taken for the- plaintiff, with 
liberty to the defendant to move to set it aside and 
enter a nonsuit. Such a motion was accordingly made, 
and a rule to shew cause granted, and the matter ha. 1 
been argued. Upon consideration, we think the plain¬ 
tiff is entitled to recover back the premium, on the 
principle of the decision of Oom v. Bruce, 12 East, 
225. The objection is, that the contract was illegal, 
the voyage insured being for the conveyance of Russian 
commodities from Rtissia to England in a Swedish ship, 
and so contrary to the navigation act, 12 Car. 2. c. 1$. 
s. 8., and that the plaintiff being particeps criminis 
cannot recover back the money paid on the illegal con¬ 
sideration. But before the time of this insurance, a 
statute had passed, enabling his majesty to legalise such 

a voyage 
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a voyage by licence, and in fact a licence had been 
granted before the policy was effected, though not until 
four days after the ship sailed, the ship having sailed on 
the 3d October , and the licence being dated on, and 
expressly made to be in force from the 7th of that 
month. The ship having sailed before the licence was 
granted, it has been decided, and rightly so, that the 
policy was void. No risk, therefore, was ever incurred 
by the underwriter, and if he cau retain the premium, 
he will retain it lor nothing. But though the licence 
was not actually obtained until the 7th of October , it 
was always in the contemplation of the parties, that a 
licence should be obtained; the charter-party provides 
for it, and a letter directing it to be obtained was sent 
from Biga, on the 3d of September, which, accord¬ 
ing to the ordinary course, might be expected to have 
arrived in England in time for a licence to be procured 
before the 3d of October, the day of the ship’s departure. 
If the licence had been obtained before the ship’s de¬ 
parture, the voyage would ha /e been legal. The plain¬ 
tiff residing abroad had reasonable ground to suppose, 
that the licence would be obtained before the ship sailed : 
he contemplated a legal and no/; an illegal voyage. His 
agent in England knew that the licence was obtained, 
but was ignorant of the time of the ship’s departure; 
he also contemplated a legal and not an illegal voyage. 
The illegality depended upon a fact, viz. the posteriority 
of the licence to the ship’s departure, which was not 
known to the parties, and was contrary to the opinion 
and expectation that the plaintiff might reasonably en¬ 
tertain. In this respect, the present case is in principle 
tlie same as Qom v. Bruce ; there the illegality of the 
voyage arose oijt of the commencement of hostilities on 

the 



in the Fifty-sixth Year of GEORGE III. 


125 


the part of Russia , which was a fact unknown to the 
plaintiffs when they effected the policy. It was urged 
in argument, for the purpose of distinguishing the tfto 
cases, that here the voyage was primu facie illegal, be¬ 
cause a licence was necessary to legalise it. But there 
is nothing of illegality apparent on the face of the 
policy* and as far as the plaintiffs’ knowledge of the 
facts, coupled with the circumstance of the expected 
licence, appears to have extended, he had a right to 
suppose that the voyage would be legal: there was no 
illegality apparent to him or to his agent. We think, 
therefore, that this distinction does not exist. But 
the case is plainly distinguishable from all the cases 
cited on the part of the defendant, wherein the return 
of premium was called in question. In Toulmin v. 
Anderson , i Taunton , 227., no question on the return 
of premium was ever made. In all the other cases 
cited the voyages were illegal; and there was not in 
any one of them any state of facts either actually 
existing or supposed to exist, that could render it 
legal. In the present case, a state of facts was sup¬ 
posed to exist, and reasonably so supposed, under 
which, if the expectation of the parties had been 
realized, the voyage would have been legal. Unfortu¬ 
nately for the plaintiff his expectation was disappointed, 
and he lost the benefit of his insurance; but he con¬ 
templated a legal voyage and a legal contract. And we 
think, therefore, that he is not a party to a violation 
of the law, and is entitled to recover back his pre¬ 
mium, as money paid without any consideration. 

Rule to be discharged. 
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Doe, on the Demise of Chattaway, against 
Smith and Wife. 

JT JECTMENT. At the trial before Bayley J., at 
the Warwickshire assizes, there was a verdict for 
the plaintiff, subject to the opinion of the Court upon 
the following case: 

John Russell being seised in fee, of the premises iu 
question, by his will dated the 20th June , 18oo, de¬ 
vised as follows, (a) “ Item, after iriy demise, I be- 

“ queath to my wife the interest of all my land property 
“ whether houses, bank stock, or cash, after the dis- 
“ charging my lawful debts. Item, after the demise 
“ of my wife, I bequeath to my brother William 
“ Russell during his natural life, but not to cut, fall, 
“ or any way destroy any thing of the estate, nor 
“ mortgage one farfiting the said title; and one 
“ shilling to I likewise bequeath to his son William ; 
“ and after the decease of my brother William afore- 
“ said, I bequeath into my sister's Chattaway family , 
“ to go in areshipe for ever; and the interest of seven 
“ hundred pounds three per cent, consals Bank stock, 
“ I bequeath to Lydia Grant during her natural life, 
*« after the decease of L. Grant , I bequeath among my 
“ sisters Ann Cox, Mary Carpenter , and Sarah Chat - 
« taway , and if either the above should be decast, 
* ( my wish is, that the shares should go to my sister’s 


(a) The language and spelling of thiswill are strictly preserved, 
it being a material consideration that thjs was the will of an illiterate 
testatui. 


« Chatta - 
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“ Chattaway family.” And the testator appointed 1816. 
his wife and another his executors. The testator died ; 

. Doe, dera. 

his wife also, and William his brother, who survived Cuattaway, 

him, are both dead. The lessor of the plaintiff is smith. 

the eldest male of the eight children of the testator’s 
sister Chattaway, whose family are mentioned in the 
will, and the defendant’s wife is one of the said chil¬ 
dren, by the same father. The testator’s sister Chat- 
iaway is still living. 

And the question was, whether under this devise, 

<! into his sister Chattawatfs family to go in heirship for 
“ ever,” the lessor of the plaintiff as eldest son, was 
entitled to the entirety, or whether all the children of 
the testator’s sister Chattaway were equally entitled. 

Casberd , for the plaintiff, argued, that he was en¬ 
titled to the whole in fee. He cited Barnes v. Patch (a), 
to shew that by the devise to her family the testator’s 
sister Chattaway was herself excluded from any in¬ 
terest. And upon the principal point, he relied on 
Chapman's case (&), as recognized by Lord Hobart in 
Cormden v. Clerke (c), that K if land be devised to a 

f 

stock, or family, or house, it shall be understood of the 
heir principal of the house.” So in Crossly v. Clare (d) 
the Court took the distinction between a devise to 
“ descendants,” or “ relations,” which comprehends se¬ 
veral j and a devise to the stock or family, where it is 
confined to the bead. And in Wright v. Atkyns (e) 
the Master of the Rolls saw no reason to disseit 
from Chapman's case, as recognized by Lord Hobart 


{a) 8 Vts. 604. 
(i) Amhl 397. 


(t) Dyer, 333. 
(?) 17 Fes. %(n. 


(e) Hob. 33. 


m 
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1816. in Cc/unden v. Clerke. From all which, it appears, 

- that if this had been a devise to the “ family,” without 

C11 att a wav, mbre, it would have passed a fee to the lessor of 
SmTtl- plaintiff; h fortiori , where the testator has added, “ to 

go in heirship for ever.” 

* Adams , contra, did not deny the authority of Chap¬ 
man's case; nevertheless, he said, that the word 
“ family” did not so necessarily import the head of 
it as to be incapable of a more general meaning, 
if such should be the intention of the testator; and 
accordingly in Macleroth v. Bacon (a), and Crumps v. 
Colman (6), it actually received the larger construction 
now contended for. This was a mixed devise of real 
and personal property, and both were intended to pass 
in the same way. So in Pyot v. Pyot (c), the devise 
was of real and personal property to the nearest re¬ 
lations; and it was decreed, that it passed to the three 
relations who stood in the nearest degree. In like 
manner in Barnes v. Patch , upon a devise of the same 
description to A. and B.’ s families, all the children 
were allowed to take. That the testator did not in¬ 
tend the land to pass to his sister Chattaway' s heir 
is plain from this consideration; that thereby it 
might have passed to his brother William's son, to 
whom he had given a shilling. And if the construc¬ 
tion contended for by the plaintiff should hold, it 
will follow^, that the same words will have a different 
sense given to them in different parts of this will; for 
there can be no doubt that under the bequest of the 
shares of stock to his sister Chattamaf s family, all 

{b) 9 Fes. 319. (c) 1 Fes. 335. 


(«0 5 Vti ' l 59 - 
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tbe children would take- For the sake* therefore# 18J6, 

of unity of construction, if there were nothing else# dob dem. 
the heir shall not take the real estate, * Cbattaway, 

against 

s*m«. 

Casherd t in reply, denied that the devise to his sister 
ChaUamiy’s family was a mixed one of real and per** 
sonal property, it being a devise of the same, and'no 
more than what the testator had previously given to 
his brother William for life, which was plainly no 
more than the realty, because lie was prohibited from 
cutting, felling, or destroying the estate. 

Cur* adv . vult* 

Lord Ellenbohough C. J. on this day delivered 
the judgment of the Court* This case arises upon the 
very imperfect will of an illiterate testator. The 
question is, whether the premises, for which the eject¬ 
ment was brought, are upon the construction of die 
will given to the lessor of the plaintiff'as the eldest 
son of his mother Sarah Chatia’way, or whether they 
are to be divided between him and his seven brothers 
and sisters. It is admitted, that in general by the 
devise of an estate of inheritance in land, to& family, 
the eldest son, as being the heir and representative “of 
the family, shall take the whole, according^ to the 
opinion of the judges in Chapman* s case, Ztye>’,333., 
recognized by Lord C. J. Hobart mCoundeu^y. Clarke , 

Hob. 33., by Sir Thomas Clarke in Crosstab- v. Clare, 

Amb. 397,, and acted upon by the present Master of 
the Rolls in Wright v. Atkins , 17 Vest. Jun. 25 But 
it was argued, that a different rule ought to prevail in 
this particular case, for two reasons; first* * because this 
is alleged to be a gift of real and personal property 
Vou V• K mixed 
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mixed together; and secondly, because there is in the 
same will another clause bequeathing some personal 
pfoperty in the contingency therein mentioned to the 
same family; which would be devisable among all the 
children of the testator’s sister; and it is contended, 
that the same word c< family,” used in different parts 
of the same will, must in every instance in which it 
occurs denote the same description of persons. The 
word family does not always and necessarily mean the 
eldest male. A bequest of personalty alone, to a 
family, will, according to the authorities cited for the 
defendant, be construed a gift to all such of the family 
as would in the case of intestacy be entitled to take 
under the statute of distributions; and in the case of 
M'Lerotk v. Bacon, 5 Vcz. Jun. 159., the husband 
was included in the word family, under very peculiar 
circumstances. The only decision in favor of the par¬ 
tition of a mixed fund is the case of Pyot v. Pyot, 
j Fez. 335., wherein Lord Chancellor Hardmckc held 
the word “ relation” to be nomen colLectivnm, and distri¬ 
buted a mixed fund among several persons. But it is 
observable that there the gift was to the nearest re¬ 
lation of the name of Pyot ; and as there were several 
of that name in equal degree, the Lord Chancellor 
considered that the will would have been void for 
uncertainty if he should hold the words to denote one 
person on|y. We are of opinion, however, that the 
devise ni in question relates to land only. The 
meaning of the testator is very ill explained. By the 
first clause, a life-interest in the whole property, real 
and personal, is given to the wife. The gift into the 
family of his sister Chattaxmy is of a remainder after 
the death, not only of his wife, but also of his brother 

William, 
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William , and the subject of it is only what is previously 1816 . 
given to the brother William for life. The precise “ 

* Doe, dem. 

subject of the devise to his brother William is not Chattaway, 
mentioned in terms, but the restriction not to cut, fall, smith. 
or any ways destroy any thing of the estate, nor mort¬ 
gage, on forfeiting the title, seems wholly inapplicable 
to personal property, and so likewise do the words 
“ to go irt heirship for everand the bequest of 700?. 
three per cent, consolidated bank annuities, which 
occurs in a later part of the will, appears to be in¬ 
tended to take effect only after the death of the testator’s 
widow, and not after the death of her and the testa¬ 
tor’s brother William; and if it be, then clearly the 
clause immediately following the gift to his wife, cannot 
comprize all the property previously given to the wife. 

For. these reasons we think the real estate only passed 
to the testator’s brother William , and in remainder 
into the family of his sister Chattowaif. And upon 
this construction, the reasoning and authorities relat¬ 
ing to mixed property, become inapplicable to the 
present case. And the liecond objection is reduced 
only to this, viz. that two different meanings will upon 
this construction be given to the word “ family” in 
two distinct clauses in the same will. We think there 
is no weight in this objection. The use of the same 
word in different senses, when applied to different 
subjects, is a matter of very frequent occun®ce, not 
only in conversation, but also in writing. It is indeed 
one great and common source of obscurity. But we 
arc warranted in saying that a different meaning may 
be given to the same word, with reference to real and 
personal property in a will, by the opinion of Lord 
Macclesfield in Forth v. Chapman , 1 P, Wins . 663., at the 

K 2 end 
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1816 . end of the report, with reference to different clauses, 
and of Lord Hankdeke in Sheffield v. Lord Orrery , 

Doe, dem. « ... . 

Chattaway, 3 Aik. 288; Lord liar divide immediately adverting 

Smith, * l »d recognizing the construction of Lord Macclesfield 
on this very subject in Forth v. Chapman, and in the 
Earl of Stafford v. Buckley, 2 Fez. 180., with reference 
even to one and the same clause. In the case of Doc 
v. Over and Others, 1 Taunt. 267., Serjeant IJeyumd, 
in the course of his argument, refers to a case in 
Chancery, in the following manner: — “ 3d July 173 2. 
By the Master of the Rolls under a limitation to the 
family of J. S., the real estates descend to the heir at 
law, the personal estate goes to the next of kin. 
MS. note probably of the late Mr. Cox , but the 
decree of that day, upon search, has not been found.” 
The present Master of the Rolls notices this citation 
in Wright v. Atkins, 17 Fes. Jim. 255. If such 
a decision took place, it would be a direct authority 
in favor of the present plaintiff, even if the particular 
clause in question comprized personal as well as real 
estate. It may also be remarked, that the language 
of the two clauses is not precisely the same. Tin* 
contingent shares of the 700/. stock are directed to <n> 
io his sister ChattawnJ s family, but the remainder of 
the real estate is bequeathed into his sister Chaltamy 's 
family, and with the additional words to go in heir¬ 
ship forjver, which denote the course of inheritance 
in land W the common law, viz. to the elder and more 
worthy of blood. We are of opinion, therefore, that 
the verdict is right, and that the postea must be de¬ 
livered to the plaintiff 
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Tlie King against Thomas Smith. 

QMITII Wits convicted before two justices of the 
county of Middlesex , for conveying at one time a 
larger quantity of gunpowder than allowed by law, 
and upon a certiorari to remove the record, the same 
was returned into this court; and stated, that on the 
20tli of November in the fifty-sixth year of the King, at 
the Thames police office, &c., one John Gotti/, a Thames 
police surveyor, in his proper person, came before 
J. II. ami J. L., being two of his majesty’s justices, &c., 
and then and there gave the sai(| justices to under¬ 
stand and be informed, that one T. Smith did, on the 
17 th of November , in the said year, convey in a certain 
vessel by water, to wit, in a boat called the u Thomas 
and Aim ” on the river Thames at Blackball, in the 
said county of Middlesex , a certain quantity of gun¬ 
powder, to wit, twenty-five barrels and forty-nine half 
barrels, containing together and in the whole 4900 lbs. 
weight of gunpowder or thereabouts, all the said gun¬ 
powder not being thec^, and there in barrels close 
joined and hooped, and so secured that no part of the 
said gunpowder could be scattered in the passage, and 
all the said gunpowder not being then $nd there 
covered with raw hides or tarpaulins, to one of 
the said barrels and three of the said half barrels then 
and there being without a head at one of the ends 
thereof, and one other of the said half barrels being 
without a head at both the ends thereof; and the said 
boat not being a vessel with gunpowder on board im¬ 
ported from, or to be exported to any place beyond the 

K 3 sea, 


1616. 


Wedtiesday, 

Mjy 2 2d. 

Two justices 
may proceed 
under it. G. 3. 
c. 61. s. l8. to 
adjudge a for¬ 
feiture of gun¬ 
powder unlaw¬ 
fully conveyed 
to the person 
seizing the 
same; but the 
convictiou 
must shew that 
the pci son to 
whom it is ad¬ 
judged is the 
peison who 
seized, its being 
adjudged to 
T. G., the per¬ 
son who seized 
the same, with¬ 
out more, is 
insufficient. 
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sea, or going coastwise, against the form of the statute 
in such case made and provided; whereby and by force 
of the statute in such case made and provided, the 
said T. Smith had forfeited all the said gunpowder, and 
also the barrels containing the same. And thereupon 
the said John Gotti/ prayed the judgment of the said 
justices in the premises, according to the form of the 
statute in such case made and provided, and that the 
said T. Smith might be summoned to answer the pre¬ 
mises, and make his defence thereto before the said 
justices. And the record then set forth the defendant’s 
appearance, and that he pleaded not guilty. And the 
only evidence .stated as to the seizure was this, “ that 
the said J. Gotty ’went on board the vessel in which the 
gunpowder was, and that he left a man in charge if 
her ” Whereupon the justices adjudge that 4900 lbs. 
weight of gunpowder, being all the said gunpowder 
so conveyed as aforesaid, and the barrels, to wit, 
twenty-five barrels and forty-nine half barrels, in which 
the same was contained, are and is forfeited, and to 
be disposed of according to the form of the statute in 
such case made and provided; that is to say, to the 
use of the aforesaid John Gotty, the person w ho seized 
the same. 


And now it was moved by Lawes to ijuash this con¬ 
viction, ’Jw the following exceptions; first, that the 
justices had no jurisdiction; for by stat. 12 G. 3. c. 61. 
s. 26., “ all penalties created by that act are recover¬ 
able before two justices,” &c.; but the clause goes on 
to enact, that “ one moiety of each penalty shall 
belong to his majesty, and the other to the informer 
prosecuting}” &e,; so that it is plain that the penalty 

here 
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here intended is a money penalty alone. But the 
18th section, which authorizes the seizure of gun¬ 
powder unlawfully conveyed, creates no penalty, but 
forfeits the same on conviction of the offenders; and 
this gives no power to twg justices to proceed to such 
conviction. Secondly, it is not stated either in the 
information or evidence, that J. Gotty was the person 
who seized the gunpowder, for want of which the 
Court cannot know that he was the person to whose 
use the seizure ought to be adjudged. Its being stated 
in the adjudicating part, that the gunpowder is for¬ 
feited “ to the use of J. G., the person who seized 
the same” will not supply the omission. 
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And for this exception, though it was contended by 
Gurney , that it was enough to shew by the information 
that what was done was unlawful, the Court quashed 
the conviction ; because the justices have no jurisdic¬ 
tion to adjudge a forfeiture of the thing, unless upon a 
seizure; and for this purpose it should be made to 
appear to the Court that there was a seizure, and a 
person seizing. But the Court said, there was no 
doubt upon the first point, that but for this defect 
the justices would have nad jurisdiction. 

Conviction quashed. 
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Where pauper, 
a married man, 
agreed to serve 
S. for a year as 
a labourer, and 
was to have 
so/, a-year, a 
bouse and garden, 
a piece of land 
for potatoes, the 
milk of a cow, 
and feeding of 
a pig, which 
jrwerc to run on 
a neighbouring 
field; and un¬ 
der this agree¬ 
ment the pauper 
served, and had 
the exclusive 
occupation of 
the house fot 
himself and 
family, the 
house being 
about too yards 
from the house 
of 5 ., and being 
necessaty for 
the perform¬ 
ance of his 
service, and if 
he had not had 
it he would 
have had more 
wages: Held 
that this was 
not a coming 
to settle on a 
tenement to 
rotifer a settle¬ 
ment. 


The King against The Inhabitants of Kelstehn. 

PON an appeal against an order of two justices 
for the removal of IV. Astroj), his wife and chil¬ 
dren, from Aylesby, to Ke!stern, in the county of 
Lincoln , the sessions confirmed the order, subject to 
the opinion of this Court, upon the following case: 

The pauper being settled at Kelstcrn, and being a 
married man, agreed with one Skipnorlh, a farmer in 
the parish of Aylesby , to serve him for a year as a 
confined labourer in husbandry (that is, to work for 
him and for no other person during such term of ser¬ 
vice.) By the agreement, the pauper was to have 
2 ol. a year for wages, a house and garden, a piece of 
land for planting potatoes, the milk of a cow, which 
was to run on a field near the house, and also the 
privilege of feeding a pig on the same field. The cow 
was to be Skifruoo't'tk'& cow, and it went on di fit-rent parts 
of the farm, but was milked by the pauper. Skip- 
'worlh’s house was about a hundred yards distant from 
the house in which the pauper lived, and a turn]like 
road ran between them. The pauper and his family 
had the house to themselves: no other person occu¬ 
pied nny.vjpart of it: and Slajmmth kept nothing 
in it. The pauper lived in the house in Aylesby a 
year and a half. If he had not had the house, lie 
would have had more wages, and a house was neces¬ 
sary for the performance of his service. The annual 
value of the pasturage for the cow, of the grazing of 
the pig, cf the house and garden, and of the piece of 

polaloc 
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polatoc ground, togelhev exceeded 10/. Without the 1816 . 

house, the annual value was under 10I. > “ “ 

The Kino 

against 

Scarlett , , 7 . Balguy , and JV. G. Clarke , in support of 
the order of sessions contended, that the pauper did Kelstern. 
not acquire a settlement in respect of the occupation 
of the house, it not being an occupation suo jure , but 
only as servant to Skipxwrth , wherein they differed it 
from the case of Rex v. Minster (a), because there the 
the occupation was unconnected with the service. 

Denman and Phillipps> contra, argued, that the pau¬ 
per with his family had the exclusive possession of the 
house under the agreement with SJcipworth , in con¬ 
sideration of his service; and the rent might as well 
be in the performance of service, as in payment of 
money, (b) And that it was not solely for the per¬ 
formance of his service that he occupied it, appeared 
from this, that his family also resided in it. And they 
cited Rex v. Mdkridgc. (c) 

Lord Ellf.nborough C. J. I own 1 have no doubt 
in this case, that the only occupation of this house was 
the occupation of the roister and not of the servant, 
whom the master placed there for the mutual con¬ 
venience of both parties. The master’s house was 
about a hundred yards distant from it, and^e servant 
had it thrown into the bargain in cumulation of wages. 

This may be compared to rooms allotted to a coach¬ 
man over the stables of his master, or to an out-house, 
where being a family man it is more convenient that 
he should be out of the dwelling house; but that is 

(a) Ante , vnt. iij. 476. (b) See Co, Lit . 14a. <*• 

(<j 1 Tam Rep. sy S, 

nothing 
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Bayley J. I take the distinction as laid down in 
Hex v. Minster to be this, that if the occupation be 
unconnected with the service, it will confer a settlement; 
but if it be necessarily connected with the service, as if it 
be necessary for the due performance of the service, it 
shall not confer a settlement. Now from this case 1 collect 
that the occupation of the house was necessary for the 
performance of the service; therefore it must be taken as 
the occupation of the master, and not of the servant. 


nothing more than the occupation of the master. So 
here 1 cannot see that the occupation goes farther. 
In Ilex v. Mdkrulge , the question did not turn upon, 
whether it was an occupation by the herdsniau or the 
commoners who employed him, for it did not appear 
that the commoners ever had an occupation in any 
way, but the herdsman had it exclusively. At present, 
it seems to me to be incontestably plain, that this was 
nothing more than the occupation of the master, by 
the servant. Therefore the house cannot 20 to form 
a part of the tenement so as to make up the value of 
1 ol. a year. 


Abbott J. 1 think it is clear that the pauper did 
not come to settle upon a tenement of 1 ol. a year. And 
I am glad that the Court is not compelled to decide 
that he did ; because such a decision would tend much 
to deprived very meritorious class of persons, namely, 
servants in husbandry, of many comforts which ac¬ 
crue to them from this species of agreement. A cot¬ 
tage may of itself be not worth 10/. a year, but if it 
is to be combined with other privileges, such as aro 
given to the pauper by this contract, in order to 
bring the value to that amount, and thereby confer 

a settle- 
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a settlement, I am afraid that farmers will henceforth 
be unwilling to grant these additional advantages to 
servants in husbandry, lest they should bring so many 
additional burthens upon the parish. I am very glad, 
therefore, to find that the Court is not under the 
necessity of holding this to be a settlement; for no 
probable addition of wages would afford an adequate 
compensation in point of comfort for the loss of these 
advantages. 

Per Curiam. Order confirmed. 


The King against The Earl of Pomfhet and 

Others. 

r JTJLS case was very elaborately argued on a former 
day in this term by Richardson and J. Williams in 
support of the order of sessions, and by Scarlett, Tindal , 
and Gilbce, contra. The Court took time to consider, 
and in delivering judgment, stated the facts of the 
case upon which the question arose, and referred to 
and commented upon the principal authorities which 
were relied on in argument. 

Lord Ellenbokouoh C. J. on this day delivered 
the judgment of the Court. 

This came before the Court on a moti<$l to quash 
an order of sessions made at the hearing of an appeal, 
preferred by Lord Pomfret and others against a poor- 
rate for the township of De Reelh, The sessions con¬ 
firmed the rate, subject to the opinion of this Court as 
to the question, whether the appellants were liable to 
be rated, upon a case, stating, that the appellants 

were 
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Where a rate 
was imposed 
upon P., owner 
of the lead ore 
in certain lead 
mines, in re¬ 
spect of the 
duty-lead le- 
served in a 
lease of said 
mines, being 
one-fitth share 
of the lead to 
be smelted 
from the ore 
raised from said 
mines; Held 
that this re¬ 
servation was 
in the nature 
of a rent, and 
therefore not 
rateable. 
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were the owners of the lead ore in certain lead mines 
Wthin the township ; not owners of the soil of the 
wastes, in which the mines are situate, but merely 
entitled to the lead, copper, and iron contained in the 
veins below the soil. That by an indenture of lease 
bearing date the 3 i.st of July, 1811, the appellants leased 
to Messrs. Alder sou all their mines of lead and lead 
ore, with certain smelting mills and other premises 
therein described, and with proper powers for working 
the mines for a term of twenty-one years, yielding and 
paying to the appellants a certain pecuniary rent 
therein mentioned, and also yielding and paying, 
rendering, and delivering to the appellants, their heirs 
and assigns, from time to time, during the said term 
thereby granted, at or in the smelting mill or place 
situate within the manor of Ucahwgh Old Land , 
and Healaugh New Land , where the same should have 
been smelted, one full fifth part dole or share of all 
the best ore hearth lead, and one full fifth part dole or 
share of all the slag, or slag hearth lead, that should be 
smelted from the ore to be from time to time dug, 
■wrought, and raised in, from, and out of the said 
mines and premises, or any of them, or any part thereof; 
the same to be delivered to the said appellants, their 
heirs or assigns, free and clear of and from all and 
all manner of dues, duties, costs, charges, and ex*- 
pences, and of and from the poor rates, and all other 
parliamentary and parochial taxes, rates, assessments, 
or impositions whatsoever, which then were taxed, 
charged, rated, assessed, or imposed, or which should 
at any times or time, during the term thereby granted, 
be taxed, charged, rated, assessed, or imposed upon, 
or for, or in respect of the said lead or lead ore, so 

to 
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to be dug* wrought, smelted, rendered, and delivered 
as aforesaid, or upon, or for, or in respect of the said 
mines and premises, or any of them, or any part 
thereof. The lease contained a covenant on the part 
of the lessees to deliver the fifth dole or share as often as 
the quantity smelted should amount to four hundred pieces, 
or at the end of every four weeks, at the option of the 
lessors. The rate was imposed upon the appellants 
in respect of the duty-lead reserved by the above lease. 
This case was argued before us with great ingenuity 
and learning, and all the authorities that bear upon the 
point were cited in the course of the argument. The 
counsel in support of the order of sessions relied on 
the cases of Rawls v. Gel Is, Coup. 451 The King v. 
St. Agnes, 3 T. R. 48o.f and The King v. The Baptist 
Mill Company, 1 Maide <$■ Sclwyn, 612., and contended 
that this case was not substantially different from that 
of Routs v. Gells, which had been recognised and 
followed in the two other cases; and that wc ought 
not to depart from the principle there established, 
upon nice and subtle distinctions. Wc are of opinion, 
however, that the present case is substantially different 
from all of them, and that a decision against the pre¬ 
sent rate will not break in upon the principle, or 
overturn the authority of any one of them. In all 
those cases, the rights of the parties rated, who were 
the owners or lessees of the mines, and of the ad- 

HP* 

venturers or miners, by whom the mines Were worked, 
depended upon the particular custom of the place; 
and by that custom the parties rated were entitled to 
and received a certain portion of the mine, or mineral, 
in its primitive mineral state. And the Court, with 
perhaps some degree of refinement, considered the 

parties 
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parties entitled to, and receiving such portion of the 
mineral, as being occupiers of a portion of the mines, 
that is, occupiers of land within the terms of the 
statute of Elh. ; and in the case of the Baptist Mill 
Company, made it part of the foundation of their judg¬ 
ment, that the adventurers did not stand in the relation 
of tenants to the owner of the mine, but in that of mere 
workmen. It is true, that in Bawls v. Cells, the mi¬ 
neral underwent some sort of process before it was 
delivered to the plaintiff; for the case states that the 
duty of lot was the thirteenth dish or measure of lead 
ore, got, dressed, and made merchantable, which we 
understand to mean made merchantable by scouring 
or dressing; a process thereby separating the ore from 
the other matters dug up with it from the mine, but 
not altering in any degree its original and native qua¬ 
lity or character. The plaintiff in that case was also 
rated for cope, which is explained to be a small pecu¬ 
niary payment; but no notice was taken of that cir¬ 
cumstance in the argument or judgment; nor could 
it have been effectually taken ; because, if the plaintiff 
was rateable for the lot, he would of course have some 
rateable property within the parish, and consequently 
his action of trespass could not be maintainable. In 
the case of The King v. St. Agnes , the party was en¬ 
titled to toll and farm tin; which are stated to be cer¬ 
tain portions of the tin gotten. In the case of The 
Baptist Mill Company, the party was entitled to a de¬ 
finite portion of the calamine stone found or gotten 
within his district. In the present case, the rights of 
the parties rated, who are the appellants, and those of 
the persons by whom the mines are worked, depend 
upon the terms of a written contract; a lease, by the 

terms 
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terms whereof the appellants have demised to others 
the whole of their mines and veins of lead and lead 
ore; and therefore they cannot be saic^to be the occu¬ 
piers of any part, unless the render or reservation of 
one-fifth part of the lead to be smelted from the ore 
raised from the mines can operate as an exception of 
a portion of the mines, or of the ore raised from them. 
A reservation of a part of the thing demised cannot 
properly operate as a render, and it may be admitted 
that it operates as an exception, {a) But this is not a 
reservation of any part of the thing demised, it is not a 
reservation of any part of the ore, or of the mineral, in 
its natural and primitive state; but of something of a 
quality, name, and character, entirely different; of a 
metal, produced from that mineral by the laborious 
and expensive process of smelting, in which the native 
mineral is mixed with another matter, viz. with coal, 
or charcoal; and by the effect of fire upon both, a 
metal is obtained, which is to be considered, for this 
purpose at least, as entirely different from either of the 
two, and rather as a manufacture of art and labour 
resulting from the use and application of these mate¬ 
rials, than the orginal earth itself. This lease puts the 
parties unequivocally in the character of landlords and 
tenants. The reasons upon which the Court relied in 
The King v. The Baptist Mill Company do not apply to 
this case; but it is brought substantially within the 
principle of the case of The King v. The Bishop of 
Rochester , 12 East, 353. For these reasons, we are of 
opinion that the appellants were not liable to be rated 
for the lead rendered to them under the lease, and 
consequently that the order of sessions must be quashed. 
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and 
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Friday, 

May 24 th. 

Testatum 
capias directed 
to the coroner, 
where one of 
the two she¬ 
riffs of Bristol 
was party to 
the suit, held 
irregular; for 
it ought to 
have gone to 
the other. 


and the rate amended by striking out this part of it. 
There was another case against the same parties in re- 
sjfect of duty-lead, payable to them under the same 
circumstances, in the township of Millbccks , upon 
which the same judgment must be given. 


Letsom against Bjckley and Others. 

A TESTATUM capias was directed to the coroner, 
one of the defendants being one of the tw r o sherilfs 
of Bristol . And a rule nisi was obtained to set the 
proceedings aside, on the ground that the wait ought 
to have gone to the other sheriff. 

Warren , who shewed cause, argued, that as where 
the sheriff is a party to the cause the writ is awarded 
to the coroner, so by parity of reason, it shall be in 
this case; for although there are two sheriffs, yet. the 
office is entire, and in low they make but one sheriff 
and therefore the writ shall not go to the other. Thus 
where the king had granted to two for their lives, 
and for the life of the .survivor of them, the sheriffwick 
of Cheshire, and one was attainted, it was the opinion 
of ail die justices that the whole office was forfeited, 
because the patent and the office were entire and 
could not be severed, (a) So if a writ issue to the 
sheriffs of London , and one of them die, the other 
cannot execute the writ, because bis power is suspended 
until he has a companion chosen to him. (h) And in 
Lambe v. Wiseman (c), the Court was of opinion, that 

{a) Ploivd • 385. [b) 11 Rep. 4. b. Curie’s ca». (r) Hob, 70. 

if 
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V one sheriff of London make his return without his 
fellow, this would not be holpen, as being no return 
at all. And since the return must be made conjunctim 
and not divisim , whether one of tUfcm be disabled 
from making a return by interest or by death is the 
same thing; and therefore it would have been useless 
in this case to have directed the writ to the other. 
Accordingly, it appears in Lord North v. Elliot (a), 
that it being suggested upon the roll, that a brother 
of the defendant was one of the sheriffs of London , 
the Court said, that the coroner must return the jury. 
And in J tyke's case (b), a return that one of the sheriffs 
was party to the suit, and therefore could not summon 
himself was adjudged a good return. 
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Park , contra, relied on the following authorities and 
precedents, to shew that the writ ought to have been 
directed to the other sheriff, viz. Rex v. Warring- 
ton (c), Rich v. Player (d), Lil. Entr. 483. Brown. 
Brev. Jud. 330. Staund . P.C. 53. 

Per Curiam. The precedents seem sufficient to esta¬ 
blish the practice, that where there are two sheriffs, 
and one of them is interested, the process ought to go 
to the other. 

Rule absolute, (e) 

(a) Skin. tot. (£) JDyer, %66. b. S. C. Anders . 10. 

(r) Salk, i 52. S. C. 4 Mod. 65. (<0 2 Show. 262. *86. 

( f ) See Tidd’s Prac. 6th edit. 771. and Prat. Forms, 4th edft. chap. 29. 
sect. 24. 


Vol. V. 


L 
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Tyke. 


to 


estate to the 
owner of the 
fee is as be¬ 
tween the par¬ 
ties an extin¬ 
guishment of 
the estate sur¬ 
rendered, yet 
may it have 
continuance to 


Although a sur- ’C’JECTMENT. At the trial before Dampin' J. at 

lender of a life- XI* , _ . » ~ , .. , 

the last Summer assizes ior bomersetshire, there 
was a verdict for the plaintiff, subject to the opinion of 
the Court, upon the following case : 

The Bishop of Bath and Wells being seised in right 
of his see of the manor of Wiveliscombe, demised the 
same by lease, of the 28th March , 1739, to the Earl of 
interest*derivcd Coventry, his heirs and assigns, for the lives of the Earl, 
for^wherc^ 6 ™" 811 ^ h* s two sons, Bulkeley and George William 
y. B. c. having Coventry, at the yearly rent of 80/. The said Earl, on 

a lea&e for three J 

lives of a ma- the 28th August, 1749, devised the said manor to J. B. 
the custom! the Coventry for life; remainder to the sons of J. B . C., re- 
demisLablV'by 6 mainder to G. W. Coventry, &o., and with power to 
lease fo/years Coventry demise and grant by lease and copy of 

by indenture of court-roll, according to the emtom of the said manor , 

a copyhold te¬ 
nement to de- all and every the messuages, lands, and tenements, 

fendant s father, 1 r *1 * i s*i .1 1 

and afterwaids parcels of the said manor, winch were then granted 
wm hy lease or copy of court-roH, for life or lives, or for 

surrendered to 
the lord of the 
lee, who made 
a lea&e of the 
manor to the 
lessor of the 

plaintiff: Held and accustomed rents, heriots, and services. 

as the''lease to* testator directed, that J. B. Coventry should, as soon 

father^though 118 conveniently might be, add a new life, and obtain a 

not warranted new i ease which lease should be for the use of the tes¬ 
ty the custom, 

and though it 

suspended the copyhold tenure, was nevertheless good to pass an interest to him, the 
lessor of the plaintiff should not avoid the same daring th§ continuance of one of the 
three lives in the lease to J. B. C., notwithstanding the sorftfider of that estate. 


years determinable on life ojr lives, in such manner and 
for such estates and terms of years as the same had 
been usually granted, reserving thereon the ancient 

And the 


tutor's 
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lator’s said sons, in manner aforesaid. On the 13th 
March, 1751, the said Earl died, and on the 21st No¬ 
vember following, J. B. Coventry obtained a new leafe, 
adding the life of His Majesty to the two subsisting 
lives. In 1765, J. B. Coventry demised the premises in 
question, which are parcel of the manor of Wivelis- 
combe, and which, down to that time, had always been 
immemorially granted by copy of court-roll, for three 
lives, according to the custom, to one J. B. by lease, 
for 99 years, determinable on three lives, the last of 
which life dropped in 1797. On the 24th May , 1798, 
the said J. B. Coventry demised the said premises, de¬ 
scribed as having lately fallen into his hands, as lord 
of the manor, by the death of the last life in the 
former lease, to John Pyke , the defendant’s father, for 
99 years, determinable on the lives of the defendant 
and two others, at the yearly rent of il. 1 is. 5 \d. ; and 
also paying a heriot upon the deaths of the lives, and 
also paying and performing all other the rents, ser¬ 
vices, &c. heretofore accustomed, &c. The rent, heriots, 
and services reserved by this lease were those which 
had been payable and paid when the premises were 
granted by copy of court-roll. In January , 1801, 
J. B. Coventry died without issue, and intestate, leaving 
his brother, George William, Earl of Coventry, his heir; 
who, on the 21st May, 1802, devised the said manor, 
&c., to trustees, upon trust for his son, John Coventry , 
for life, remainder to his (J. Coventry's) first and other 
sons, successively in tail male. The last-mentioned 
earl died in 1809; and in June, 1813, the said J. Co¬ 
ventry, together with his eldest son, conveyed all the 
interest of all persons claiming under the said will, by 
divers conveyances, and surrender to the Bishop of 

L 2 Bath 
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JBaih and Wells, to hold to him and his successors, to 
the intent that the same might merge in the freehold 
and inheritance, and that the Bishop might be enabled 
to lease the manor to the lessor of the plaintiff; anti 
afterwards the Bishop made a new lease of the 
manor to the lessor of the plaintiff*. The manor 
of Wiveliscombe consists of above 200 tenements, of 
which about 90 are leasehold, and the rest copy- 
hold. It has been usual for the lessee of the manor 


to grant the leasehold tenements, by leases for 99 
years, determinable upon three lives, and the copyhold, 
by copy of court-roll, for three lives, according to 
the custom of the manor. J. Pyke , the father of the 
defendant, died in 1805, having made the defendant his 
executor and residuary legatee; and the defendant 
proved the will, and entered into possession of the te¬ 
nement in question. J. B. Coventry/ received the rent 
of 1 /. 1 is. $jd. (reserved by the lease of 1798) from 
J. Pyke , the elder, during his life ; and J. Coventry also 
■received the same from the defendant, up to Lady-day , 
1813. The lessor of the plaintiff never received an\ 
rent from the defendant. The defendant has not had 
any notice to quit. 

And the questions made by Horner for the plaintiff, 
were, first, that the lease of 1798, by J. B. Coventry 
to the defendant’s father, was void, being contrary 
to the custom of the manor, which was, to grant 
by copy and not by lease, and also contrary to the 
power given by the will of the first earl. Secondly, 
fhat no notice to quit, or demand of possession was 
necessary, to entitle the plaintiff to maintain this eject¬ 
ment. As to which, he said, that where any thing has 
been done to recognize a tenancy, as if the party has 

1 3 received 
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received rent, or if possession lias been given under i8H>. 

an agreement for a purchase (a), there a demand is —— 

Dor, dcrji. 

necessary. But in this case, the lessor of the plaintiff Bkadon, 
lias not received any rent, or in any manner, since f» VKE . 
the commencement of his interest, recognized the de¬ 
fendant as tenant; wherefore the defendant may well 
be considered by him as a trespasser. With respect to 
the first and main point, he said, that whatever oper¬ 
ation the lease of 1798 might have had, as against J. B. 

Coventry, and those claiming under him, it was extin¬ 
guished by the surrender to the bishop, the lord of the 
fee, in 1813. If, indeed, the lease had been made by 
the absolute lord of the fee, it would have destroyed 
the copyhold; but it is otherwise, if a man, having 
only a particular interest in a manor, makes a lease 
at common law of a copyhold tenement within the 
manor; for there, though this may break the custom, 
as it regards his particular interest, yet it does not 
do so with respect to the reversioner. Thus, if a 
bishop, or tenant in tail, for life, or years, lease a 
copyhold, yet this shall not prevent the successor or 
reversioner from granting the same by copy. (£>) Again, 

“ If lessee for years of a copyhold manor lease a 
“ copyhokl by indenture for years yet this shall not 
u destroy the copyhold with respect to the reversioner, 

“ because he had not the absolute estate in the 
“ seignory; so also of lessee for life”(c); for which 
also see Conesby v. Rusky. (d) And as to the argu¬ 
ment, that the lease of 1798 was good, as against those 
claiming under the lease of 1751, the answer to it is, 
that the plaintiff does not claim under that lease, but 

(j) Right v. Beard , 13 East , »I0. (i) a Roll. Air. 197. 

'c) a Roll. Air. 271. ut. Prescriptm. (d) Cro.EI.4S9 • 

L 3 


under 
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1816 . under a surrender, which merged all the previous 
' estates; for such was the object and effect of the sur- 

Doe, deni. « _ * 

Beadok, render to the bishop: and thereby all privity of 
Ipyke. estate, subsisting between him and the former lessee, 
was gone. The lease of 1798 might, perhaps, have 
enured, as against J. B. Coventry, and those claiming 
under him, by way of estoppel; but estoppel cannot 
operate except between privies; consequently, so soon 
as the privity was gone, it ceased to work an estop¬ 
pel. The same distinction is noticed by Lord Coke, 
between the effect of a surrender, as it regards those 
who are parties or privies, and those who are stran¬ 
gers. (a) Upon the same principle, it is laid down, 
that “ If lessee for life make a lease for years, and 
“ after enter into the land, and make waste, and the 
“ lessor recover in an action of waste, he shall avoid 
“ the lease made before the waste done.” (b) 

Gifford , contra, argued, that the lease of 1798, to 

the defendant’s father, was a valid subsisting lease. 

Although the lease was not made according to the 

custom, yet it cannot be denied that it was good 

against ./. B. Coventry , the lessor, either to pass an 

interest, or by way of estoppel ; and it is equally good 

against all such as claim under J. B. Coventry , so long 

as his interest continues, because they are in law 

* 

“ privies. And therefore the authorities cited contra , 
to shew that the reversioner, who is a stranger, shall 
not be bound, do not apply. It is submitted, that the 
lease was good to pass a present interest, and wherever 
that is so, it shall not enure by way of estoppel, (c) 

[a) Co. Lilt. 338. b. (i) Co. Lift. 433. b (i) Co. Lilt. 45- a. 


Thus 
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1 hus if’ “ A. lessee for the life of B., makes a lease for 
** years by deed indented, and after purchases the 
“ reversion in fee, B. dieth, A. shall avoid his own 
“ lease, for he may confess and avoid the lease which 
“ took effect in point of interest, and determined 
“ by the death of B. But if A. had nothing in the 
“ laud, and made a lease for years, by deed indented, 
“ and after purchased the land, the lessor is as well 
“ concluded as the lessee, to say that the lessor had 
“nothing in the land.”(a) Then that the interest 
which passed to J. B. Coventry , by the lease of 175 t, 
still subsists during the life of His Majesty, notwith¬ 
standing the surrender, is plain from considering, that 
the surrender was only to some purposes a merger of the 
surrenderor’s interest, but not as it regards the derivative 
estate for years to the defendant’s father. As it is laid 
down ( b ), “ The fruit and effect of a surrender is, that 
“ it doth pass the estate of the surrendror to the surren- 
“ dree, and that hereupon the estate of the surrendror is 
“ drowned and extinct in the 9urrendree, and yet not so, 
“ but that to some purposes it shall be said to have con- 
“ tinuance still.” Again, “ If lessee for life make a 
“ lease for years, rendering rent, and the lessee for life 
** surrender his estate, in this case, albeit the primitive 
“ estate for life be yielded up, yet the derivative estate 
“ for years shall continue notwithstanding.” The 
reason of which is this, that a surrender cannot affect 
a prior estate, which was well granted; and so here 
the surrenderee takes during the life of his majesty, 
subject to the subsisting lease; of which the case of the 
rent-charge put by Lord Coke (c) is decisive. See also 
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(a) Co. Lift. 47. b. (b) Shtp. 7 mck. 300. 

L 4 


(c) Co. Lift. 338. h. 

Daven~ 
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Davenport's case, (a) Granting that the lease only 
enured by way of estoppel, yet is it good, so long as 
there is a privity. Secondly, as to the want of notice, 
or demand of possession ; it has been adjudged, that 
one who enters into possession under a void lease, 
and pays rent, is not a disseisor, but a tenant at will ( b); 
a fortiori , this defendant who has entered, and paid 
rent to those under whom the plaintiff claims, shall 
be entitled to notice, or a demand of possession. 


Horner , in reply, urged, that the lease of 1798 was 
a wrongful lease, inasmuch as the law will never 
permit a copyholder to break in upon the custom, ami 
as-much as in him lies to destroy the copyhold; and 
this distinguishes it from the case of the rent-charge 
put by Lord Cole • for the grant of that was a ri ght- 
ful act. 

Cur. adv. vult . 


Lord Ellenboroijgh C. J., on this day, delivered 
the judgment of the Court. After stating the facts of 
the case, His Lordship proceeded. Upon these facts, 
two questions were made, the one, whether the lease 
of 1798 were still in force, and if not, then whether 
the receipt of rent by J.B. Coventry and J. Coventry 
did not entitle the defendant to require that a demand 
of possession should be made before he could be treated 
as a wrong-doer, and subjected to an ejectment. The 
first objection, to the subsisting validity of the lease of 
1798, was, that the conveyance to the bishop in 1813 

(a) 8 Rep. 145. b. 

( b ) Doc, dem. Warren, v. Fcttrmide, 1 Wih. 176. Sec also Right, dcm. 
Lewis, v. Beard, 13 East, 2x0. 
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Lnd annihilated and extinguished the estate granted 1816 . 
by the lease of 1751 to J. B. Coventry , and all interests ‘ 
derived therefrom; or if it had not annihilated and Ukadoa,', 
extinguished all derivative interests, that it had annihi- ryTil 
lated and extinguished such an interest as that which 
this lease conveyed, because this lease broke in, pro 
tempore , upon the copyhold tenure, and was therefore, 
with reference to the owner of the fee, a wrongful lease. 

Another objection to the validity of this lease was, that 
it was not made pursuant to the power contained in 
the will of August, 1749. In answer, however, to this 
latter objection, it is sufficient to observe, that the 
estate to which that power was annexed, and upon 
which alone it could operate at law, if it did not 
cease in 1751, when J. B. Coventry surrendered the 
subsisting lease, and took a new one, at least ceased in 
1809, when the last of the lives in the lease of 1739 
dropped; and however vulnerable this lease might have 
been, had it been impeached whilst that life remained, 
it could not be impeached after that period. The 
lease of 1751 gave J. B. Coventry a new and inde¬ 
pendent interest for the life of the King, acquired 
by his own purchase, and over that interest he had, 
at law, a perfect and absolute control. Upon this 
objection, therefore, the lessor of the plaintiff cannot 
possibly succeed. The other objection depends upon 
the effect of the conveyance to the Bishop ; first, as far 
as it respects generally any prior subordinate interest, 
derived under the lease of 1751 ; and secondly, as far 
as it respects such an interest as the particular lease 
to the defendant’s father conferred. The conveyance 
to the Bishop, as between him and the conveying 
parties, operated as a surrender of the lease of 1751; 

and 
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and it was urged, that such a surrender would annihi¬ 
late all interests derived under that lease. No autho¬ 
rity, however, which goes the length of that position, 
W as adduced; and we consider it as clear law, that 
though a surrender operates between the parties as an 
extinguishment of the interest whieh is surrendered, 
it. does not so operate as to third persons, who at the 
time of the surrender had rights, which such extin¬ 
guishment would destroy, and that as to them, the 
surrender operates only as a grant, subject to their 
right, and the interest surrendered still has, for the pre¬ 
servation of their right, continuance. This is esta¬ 
blished, by the plain and unequivocal language of Co. 
Litt. 338. b., and other authorities, and the law would 
work great injustice were it otherwi*c. Lord Coke, 
after noticing, that as between the parties to a surrender 
the estate is absolutely drowned, says, “ Rut having 
regard to strangers who were not parties or privies 
thereuDto, (lest by a voluntary surrender they may 
receive prejudice touching any right or interest they 
had before the surrender,) the estate surrendered hath, 
in consideration of law, a continuanceand amongst 
other instances, he puts this: “ If tenant for life grant 
a rent-charge, and after surrender, yet the rent re- 
maineth, for to that purpose he (that is the surrenderee) 
cometh in under the charge.” So that though the 
life-estate out of which the rent is granted is as 
between surrenderor and surrenderee, extinct and 
gone, yet as between the surrenderee and the grantee 
of the rent-charge, it has continuance so as to support 
the rent-charge till the original tenant for life dies. 
JJavetipori’* case, 8 Co. 144. b., supplies another in¬ 
stance still nearer the present ease. Tenant for fifteen 

years 
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years of a rectory, to which the advowson of a vicarage 
was appendant, granted to the plaintiff the next pre¬ 
sentation to the vicarage, if it should become vacant 
during the term of years which the grantor then had 
in the rectory. The grantor afterwards surrendered 
his term to the reversioner, after which the vicarage 
became void; and in qitare impedit the question was, 
whether the surrender, which as between the parties 
had put an end to the term of years, had extinguished 
the plaintiff’s right, and it was resolved that it had 
not; because the term for the benefit of the grantee 
has to some respect continuance, although in rei 
veiitate it is determined. There are other authorities 
to the same effect, and none the other way; and we are 
therefore of opinion, that the lease of 1798 is not 
invalidated by the surrender to the Bishop, unless this 
lease, from its breaking in upon the copyhold tenure 
during its continuance, is to stand upon a different 
footing from other leases. But upon what ground is 
such an exception to be made ? It was said that this 
was a wrongful lease, but no authority was cited to 
prove it wrongful; and though many instances are put 
in the books of such leases, there is not even a dictum 
that they are wrongful. They suspend the copyhold 
tenure, indeed, during their continuance, but the copy¬ 
hold tenure would be equally suspended, if the lord, pro 
tempore , were to keep the copyhold in his own hand, 
during the continuance of his eatate; and if the owner 
of the manor wished to protect the suspension of the 
copyhold tenure by such means, lest it should injure 
the inheritance of the manor, hi; should have guarded 
against it, before he granted a particular interest, as 

an estate for life, in the manor, by imposing adequate 

restric- 
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restrictions upon the grantee. Upon the whole, there¬ 
fore, we are of opinion, upon the first question in this 
case, that the lease of 1798 is still a valid lease at law, 
and, consequently, that without entering upon the 
second question, which it becomes unnecessary to de¬ 
termine, there must be 

Judgment for the Defendant. 


Monday, 

May 271I1. 

Compensation 
lor loss of time 
disallowed to 
two merchants 
coming fiom 
abroad as wil¬ 
lies es. 


Moor against Adam. 

in an action of assault and battery committed at All-- 
cant in Spain , per quod plaintiff was unable any 
longer to carry on his trade there, and was obliged to 
remove, &c. the plaintiff’ obtained a verdict, and upon 
the taxation of costs, claimed to be allowed the sum of 
1225/., disbursed by him in payment to three witnesses 
who were examined at the trial, and came from Alkant 
for the express purpose. Two of the witnesses were 
merchants at Alicant , and the third was their clerk, and 
the Master allowed the sum of 603/. 8s. for the expenses 
of their journey and voyage going and coming, and 
during their stay here, but refused to make any allow¬ 
ance in respect of the payment made to them for their 
loss of t ime. 

And upon a former day in this term a rule nisi was 
obtained upon an affidavit of the plaintiff disclosing the 
above facts, and stating that the two merchant witnesses 
were obliged, during their absence from Alicant , to 
suspend all dealings, and represented that they had 
sustained considerable loss in consequence of their at¬ 
tendance, and that the compensation paid to the other 
witness was fdr his salary. There was an affidavit also 

stating 
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stating two instances before the Master in 1814, iti one 
of which, ( Mellish v. Andrews,) the Master at first re¬ 
fused to allow for loss of time of a witness coming 
from abroad, but upon its being referred to him to re¬ 
view his taxation, had ultimately allowed it; and in the 
other he had allowed the sum of 130/. on a similar ac¬ 
count. And it was argued, from these instances, and 
from the case of Schimmel v. JLousada (a), that the prac¬ 
tice warranted an allowance for loss of time. 

In answer to the above affidavits, it was sworn that 
none of the said three witnesses gave any evidence what¬ 
ever relative to the assault; that one of them was ab¬ 
sent from Alicant at the time when it was committed, 
and his evidence related only to the value of the 
plaintiff’s business, and to his being unable to carry it 
on after the assault; another was out of the room 
where the assault was made, and only heard blows 
given ; and the third spoke only to the plaintiff’s hav¬ 
ing been threatened by the defendant, in the event of 
his making any publication in the newspaper concern¬ 
ing the defendant. 

The Attorney General and Marryat , who now showed 
cause, compared this to an allowance for contingent 
damages, which the Court had refused to make, saying 
it would be a dangerous precedent^); and they denied 
that the case of Schimmel v. Lousada laid down any 
rule respecting compensation to witnesses for loss of 
time, for the Court was wholly silent upon that head; 
and the practice of making allowance for loss of time 
seems hitherto to have been confined to professional 
men. 

(*; 4 695 . (b) 'The limn y. Staples, % DougL 438 . 

Top- 
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Topping and Taddy , contra, urged, that inasmuch 
as the Master had allowed travelling expenses, it must 
be taken that these were necessaiy witnesses; and 
Schimmel v, Lousada is surely an authority for allowing 
compensation for loss of time; because the disallowauce 
of it was one of the grounds upon which it was prayed, 
that the prothonotary might review his taxation, and 
the Court referred it back to him generally. As there 
is no way of compelling the attendance of witnesses 
who are abroad, if it is to be understood, as a general 
rule, that such a witness shall not be allowed any com¬ 
pensation for loss of time, it will cast an intolerable 
burden upon plaintiffs, because the expense of obtain¬ 
ing a witness may oftentimes exceed the value of the 
stake. 

Lord Ellenborough C. J. I do not think that the 
Court is called upon to lay down any rule peremp¬ 
torily, that in no case whatever, where a witness comes 
from abroad, shall there be an allowance made to him 
for loss of time; but as far iu 1 am able to collect, 
from the books and precedents which have been pro¬ 
duced, this does not appear to me, upon the affidavits, 
to be a case in which such an allowance ought to be 
made. Looking to what has been the practice in former 
cases, and to the case in Dougl ., one cannot help per¬ 
ceiving, that without laying down any general rule, 
there has been an inclination manifested to exclude 
allowances of this nature to witnesses like the present. 
And upon this occasion, considering the sort of evi¬ 
dence which these witnesses gave, it might not, per¬ 
haps, be ultimately beneficial to the party to have the 
matter reviewed by the Master, because I am not sure 

12 that 



in the Fifty-sixth Year of GEORGE III. 


that the Master might not think it proper to strike out 
one or two of the witnesses altogether. That, however, 
is not the question here; but whether the Master, sn 
disallowing compensation for loss of time, has not acted 
conformably to the practice. I think he has. Some 
light is thrown upon this point by the statute of ( a ) Eliz. 
which provides, that such reasonable sums as, having 
regard to distance of place, are necessary to be allowed, 
shall be tendered to witnesses when they are served 
with process. 


Holroyd J. mentioned a case from memory, which 
he had received from Chambre J., then Baron of the 
Exchequer, where the Court delivered their opinion 
seriatim, against the allowance of compensation for loss 
of time to a medical person, who came as a witness 
from Edinburgh. 

Per Curiam , Rule discharged, (b) 

(a) 5 Eliz. c. 9 - s 12. 

(i) Lord Eilevborough C. J , dutiug the argument, referred to a note 
in the Klastct's Book, “ 7rtn. 48 G. 3., Lowry v. Doubleday. The Mas- 
“ ter, 011 taxation, having icfused to allow a guinea a day, paid to 
" each of two meicliants, who came a*, witnesses from Newcastle, it 
was moved by Dumpier to refer it hack to the Master for his review; 
but a itile nisi was refused.” And His Lordship added, that he be¬ 
lieved the practice had been to make allowance to medical men and 
attoinics, but not to others. 
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Court of KING’S BENCH, 

IN 

Trinity Term, 

Iu the Fifty-sixth Year of the Reign of George III. 


MEMORANDUM. 

At the commencement of this Term, John Mullock, 
Esquire, was called Serjt., and gave for his motto, 
“ Ausjrichnn melioris ccvi.” 


Doe, on the Demise of Pitcher, 
Anderson and Another. 


against Friday, 

June 14tb. 


/^T the trial of this ejectment, before Lord Ellenbo- A creditor, be- 
rougJt C. J., at the Middlesex sittings, the plaintiff that an act of 
claimed by assignment from the sheriff of a term of 
years, seized under an execution against one Struber , at l, y 1,18 d , ebtor » 
the suit of the lessor of plaintiff. The defence was, the composition 

deed for the 

amount of his debt, and received a dividend under it: Held, that ho might, notwithstand¬ 
ing, become a petitioning creditor, in respect of the original debt. 
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bankruptcy of Struber, on the 17 th of October', 1813 , 
before the execution, and that the defendants were his 
assignees; and, in order to establish the petitioning cre¬ 
ditor’s debt, die defendants proved two promissory notes, 
made by the bankrupt, to one Burgess, (the petitioning 
creditor,) dated the 18 th of September, 1813 , one for 
100/., the other for 30 /. The plaintiff, in reply, produced 
a deed of assignment, of the 15 th November , 1813 , exe¬ 
cuted by Burgess and the defendants, and several other 
creditors, whereby, in consideration of the assignment, 
and of the covenant of Struber, the said parties released 
Struber' from all actions and demands. Under this deed, 
Burgess received 2 s. 6d. in the pound, on the amount of 
his debt, having subscribed himself as a creditor for 
113 /. 15 s.; but it appeared, that at the time of his be¬ 
coming a party to this deed, he had not any knowledge 
of the act of bankruptcy. It was contended, that as 
Burgess was a party to this deed, and had received a 
payment under it, he ought not to be permitted after¬ 
wards to abandon it, and become the petitioning cre¬ 
ditor ; and Tappenden v. Burgess (a) was cited. It was 
ruled, however, by Lord Ellenboroug/i C. J,, that as the 
deed was void by reason of the act of bankruptcy, Bur¬ 
gess was not estopped from proceeding; that the estoppel 
was confined to those cases where the party who had 
executed the deed set up that deed as an act of bank¬ 
ruptcy ; and that it was competent to Burgess to be¬ 
come the petitioning creditor; and, thereupon, the 

plaintiff 1 was nonsuited. 

• 

Peake now moved to set aside the nonsuit, on the 
ground taken at the trial. He admitted, that the deed 


(a) 4 East, 230 . 


would 
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would be inoperative as to strangers, but it was other- # 
wise as to Burgess , who was a party thereto; and he 
referred to Bamford v. Baron, (a) 

Lord Ellenborough C. J. The creditor takes a bad 
security of which lie cannot avail himself, and after¬ 
wards resorts to a remedy which cannot be impeached. 
Why should he go on receiving under a bad title, when 
he could obtain payment under a valid one? It was 
open to any person to disturb or defeat the arrange¬ 
ment, as it stood upon the deed of composition. This 
is quite different from the authority cited, where the 
creditors, who had signed the deed of assignment, and 
were privies to the transaction, attempted to set it up 
as an act of bankruptcy. 

Bayley J. At the time when Burgess signed the 
deed, he was ignorant of an act of bankruptcy. When 
he received the c ls. 6 d. in the pound, he contemplated 
that he should receive an indefeasible payment; but 
afterwards, finding himself mistaken, he resorts to an¬ 
other course; and I do not see any reason why he should 
go on under a deed executed in ignorance, and under 
concealment. The bankrupt was guilty of a fraud, by 
concealing instead of disclosing an act of bankruptcy, 
which distinguishes this case from Bamford v. Baron. 

Abbott J. The creditor was not bound to go on 
under an invalid security. 


(a) 8 T. R. 594. h. 
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In covenant, 
upon non est 
factum, with 
a notice of 
set-off, the de¬ 
fendant cannot 
go into evidence 
upon the set¬ 
off. 


Oldenshaw against Thompson. 

JN covenant by the plaintiff as executor, upon an 
indenture of lease, made by the testator to the de¬ 
fendant, of a messuage and premises and fixtures, for 
three years and a quarter’s rent, the defendant pleaded 
non cst factum, and gave a notice of set-off for money paid 
to and for account of the testator in his life-time. At 
the trial before Lord FAlenboraugh C. J., at the last 
Dondon sittings, his Lordship having refused to admit 
evidence upon the set-off, there was a verdict for the 
plaintiff. 

Seailctt now moved for a new trial, and referred to 
stat. 2 G. 2. f. 22., which enacts, that where the plain¬ 
tiff sue as executor, and there are mutual debts between 
his testator and- the defendant, one debt may be set 
against the other, and such matter may be given in evi¬ 
dence on the general issue, or pleaded in bar, as the 
nature of the case shall require, so as, at the time of 
pleading the general issue, where any such debt is in¬ 
tended to be iasisted on in evidence, notice be given 
of the debt so insisted on. Wherefore, in Goner v. 
Hunt (a), it was adjudged, in a case like the present, con¬ 
trary to what Denton J. had ruled at the trial, that the 
.evidence ought to have been received; for the'general 
issue mentioned in the act must be understood to be 
any general issue. And though it might be doubt¬ 
ful, upon this statute alone, whether the evidence offered 

(a) Bull. A T *P. Iflb Barnet, 290, 291. 3d edit. 

nt 
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at tlie trial was admissible, inasmuch as the plea of nan 
cst factum is not, strictly speaking, the general issue,* 
notwithstanding it be commonly termed so in covenant, 
yet the stat, 8 G. 2. c. 24. has left no doubt, because, 
by that statute, mutual debts may be set against each 
other in all cases, except where either of them accrue 
by reason of a penalty in a bond or specialty, in which 
case it must be pleaded. Therefore, subject to that 
exception, it now seems, that mutual debts may bo set 
against each other in all cases, without pleading it. 

Lord Ellenborough C. J. A good reason was, I 
remember, suggested at the trial, why the defendant 
should not go into this evidence, namely, that it would 
operate as a bar; and certainly it is a misconception 
of what is the general issue to say that non est factum 
is that plea. The general issue means such a plea as 
puts the whole in issue, which non cst factum clearly 
does not. I cannot help thinking, that Mr. Justice^ 
Denton's opinion at nisi j)rius , was more correct than 
that of the Court afterwards. 

Bayley J. Non cst factum is not the general issue, 
for it only puts in issue the deed; and how is the 
judgment to be entered, supposing the defendant should 
fail upon the non cst factum , but prove l\[s set-off? 

Abbott J. I have often heard it doubted, whether 
there is any general issue in covenant. 

The Court refused the rule upon this point, but 
granted a rule nisi, upon affidavit, to set aside the 
verdict, on payment of costs, withdrawing the pica, and 
pleading specially. 
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June 15 th. 

Land which is 
of a good na¬ 
tural quality 
shall pay tithe 
immediately, 
notwithstand¬ 
ing the 2 and? 
Edw. 6. c. 13., 
although the 
expence attend¬ 
ing the breaking 
it up and liming 
it exceeds the 
return made to 
the farmer in 
the several first 
years of culti¬ 
vating it. 


Warwick and Another against Collins. 

F this case, which was an action of debt, on the 
stat. 2 and 3 Ediv. 6. c. 13., for not setting out 
tithes of barley and oats, in the year IS 12, in the 
parish of Wether all) the cause came on to be tried a 
second time, before Richards B., at the last Cumberland 
assizes, in pursuance of a rule of this Court, (a) Nearly 
the same evidence was given as on the former occasion, 
and it was likewise proved, that the quality of the land 
was as good as the average of the old inclosed lands ; 
that in 1813 it was again sown with oats, and the crop 
was rather better than the first year; that in 1811 it 
produced a good crop of turnips, and in 1815 another 
crop of oats, which, in some parts, were very good, but 
in others failing. As to the barley, the half acre, in 
1812, was more abundant than that grown on the old 
inclosed land in the neighbourhood, and of as good 
quality. The whole expence of ploughing, sowing, and 
harrowing this land, and of the seed, was estimated 
at about 11/. per acre. With respect to the general 
course of husbandry, applicable to lands of this de¬ 
scription, it was proved, that when grazing land is 
ploughed for corn, it is not usual to plough it three 
times, it is usually sown after the first ploughing; 
but if the land has lain a long time without ploughing, 
it is usual, on breaking it up, to use lime. As to the 
use of lime, it was stated that, when land has not 
been ploughed before, it is not usual to convert it into 
tillage without lime; the proper quantity of which 


(«) See ant ’, vol. 2. p-349. 


is 
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is about thirty bushels per acre. The use of lime is to 
dissolve the moss, and destroy the integuments moi£ 
readily than the mere exposure to the air, after plough¬ 
ing, can do. In the absence of lime, a longer fallow 
becomes necessary, and a more distant crop may be ex¬ 
pected. One of the witnesses swore, that the necessity 
of using lime depended on the state'of the land, and 
not upon its natural quality; that if land of a good na¬ 
tural quality has remained long unploughed, it requires 
lime, not indeed in such large quantities as land of a 
bad quality. The effect of lime is to neutralize the 
acid in a barren soil. The land in question was about 
twelve miles distant from any lime-pits, so that a team 
could only go once a day, and the expence of liming 
was estimated at about 1/. per acre. One of the sur¬ 
veyors proved that he did not consider forty bushels 
as an extraordinary quantity of lime for land which had 
never been broken up before; that the soil of the land 
in question was of a very good natural quality, and 
was, in the years 1813 and 1814-, worth 40s. per acre, to 
be let for seven years, the tenant being at the expence 
of cultivation. The defendant, as before, gave no evi¬ 
dence, but argued, from the plaintiffs’ evidence, that 
the land was barren, within the meaning of the statute. 
The learned Judge referred the jury, as to the law, to 
the judgment of the Court, when the rule for a new 
trial was made absolute, (a) The jury found for the 
defendant. In the following term a rule nisi was ob¬ 
tained for setting the verdict aside. 

Scarlett , Hullock , Littledale, and Tindal , who shewed 
cause, argued from the evidence, that this was land 
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(«) See ante, vol. 2. p. 356 . 

M 4 


which 



16 8 


CASES in TRINITY TERM 


1816. 

Warwick 

against 

Collins 


which required an extraordinary degree of manurance, 
and therefore was, according to the authorities, barren 
within the meaning of the act. Nothing but its being 
barren could account for the use of lime in the present 
instance, because lime is never used upon land, of ordi¬ 
nary fertility, whcjn it is first broken up for a crop of 
oats. The quantity also used in this instance, as well 
as the distance from which it was brought, indicated, 
that without a very extraordinary expence in the ma¬ 
nurance, the land could not have been brought into a 
state of cultivation, which is the test whereby to judge of 
“ barren” within the meaning of the statute. Barren¬ 
ness, in the sense of the statute, does not mean a posi¬ 
tive incapacity to produce any thing (for scarce any 
land is of that description), but a relative inaptitude to 
culture, taking into consideration the pains and expence 
of bringing it into cultivation at all. 


Richardson , J. Williams , and Laxv, contra, argued 
that it would be strange to call that land “ sndptc na- 
turu sterilis” which, upon being broken up, should 
produce successive crops in the first five years, without 
any additional expence in the manuring after the first 
year. Yet such being the land in this instance, it was, 
by the present verdict, found to be baircn . The jury 
proceeded upon an erroneous principle, by entering 
into nice calculations of the expencc of procuring lime; 
as if the quality of the land were to be determined by 
the greater or less facility of obtaining manure for it. 
So far from it, a reference to the authorities will shew, 
that the necessary expencc of obtaining the first crop 
has never been taken into the account, to form a cri¬ 
terion, whether land be exempted from tithe or not. 

In 
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In Sherington v. Fleetwood ( a ), Witt v. Buck (b\ and 
Stockw:il v. Terry (c), tithe was holden to be payabfe, 
and yet the lands were not cleared without much ex¬ 
pence. So here, the use of lime was only a mode of 
clearing the land, the effect of it being to destroy the 
moss and integuments, and to dissolve the vegetable 
matter: it was not used on account of the barrenness 
of the soil. To constitute land barren, within the 
meaning of the statute, it should be shewn, that the land, 
after the removal of all incidental incumbrances, cannot, 
without very extraordinary expence of cultivation, be 
made ordinarily productive, comparing it with other 
land in the neighbourhood; the contrary of which was 
proved in this case. Perhaps the word “ expence,” 
which is in the concluding sentence of the judgment in 
the former case (</), is not sufficiently explicit, since it 
might be imagined, that expence, in a pecuniary sense, 
was the thing signified, whereas the meaning is, the 
quantity of labour and pains. 

Lord Ellenborough C. J. The question in this 
case is, whether this land comes within the description 
mentioned in the statute, that is, t( such barren heath 
or waste ground, which, before this time, have laid 
barren and paid no tithes, by reason of the same bar¬ 
renness.” We are now to decide upon the meaning of 
the word barren in the statute, with reference to what 
appears by the evidence. In the course of the argu¬ 
ment, it occurred to me, that so far as related to the 
barley, there w r ns an end of the question; because as 

(«) Go. Elv.. 475. (6) 5 Didst; 1G6. 

If) 1 TVs. 117, ^<1) Ante, vol. 2. p.36‘2, 363, 

to 
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to that crop, it did not appear that any greater quantity 
oh lime was used than is ordinarily used for the culti¬ 
vation of a crop of that description; anil, therefore, 
that part of the case seemed to stand clear of the ob¬ 
jection, as it applies to the oats. Upon further 
consideration, however, I think, that the verdict is 
improper, as well with respect to oats as to barley. 
The whole evidence is to be considered with refer¬ 
ence to the question, whether the land was intrinsi¬ 
cally barren, or, in the language of the law, “ suuptc 
natuia stcrilis that is, in its own nature and quality. 
The onus lies upon the defendant, who claims exemp¬ 
tion, to shew, cither by evidence in chief, or by cross 
examination, expressly, or by reasonable inference, that 
the land is barren. As to any express evidence, when 
I find that one w itness says that it is good land, an¬ 
other, that it is of a good quality, and that all esta¬ 
blish the soil to* be good, how am I to conclude from 
this that it is barren ? But it is sought to raise the 
inference that it is barren in this way. Thirty-five or 
forty bushels of lime per acre appear to have been 
used; and these thirty-five or forty bushels, owing 
to the remoteness of the lime-pits from which the 
lime is procured, much exceed the ordinary value; 
and hence w t c are called upon to infer that the 
land is naturally barren; as if either the fertility of 
the soil or its inaptitude to cultivation can depend upon 
the remoteness or juxta-position of lime-pits. The 
expence of procuring the lime will, indeed, vary with 
this circumstance; and here, I think, the learned counsel 
who addressed the Court last has well observed, that 

there is a laxity of expression in the term “ expence,” 

* 

which is to be found in the last sentence of our former 
judgment in this case; and I agree that “ expenditure” 

would 
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would have been the more correct phrase, <{ expencc” 
denoting something of a pecuniary nature. Takingat, 
then, that forty bushels of lime per acre were expended, 

I advert to the argument of Mr. Williams , that the use 
of lime was to be considered only as a mode of remov¬ 
ing incidental obstructions and incumbrances. The 
argument was urged ingeniously with reference to the 
cases of Shcrington v. Fleetwood, and Will v. Fuck, 
from which it was inferred that the removal of inci¬ 
dental incumbrances is not to be set down to the account 
of extraordinary cxpence. In some cases water impedes 
tlic progress of cultivation, in others roots; in the 
present case, whins and furze; all these must be re¬ 
moved by the respective processes applicable to their 
removal, before the expence of cultivation can properly 
be said to begin. The use of lime may be a process for 
the extinction of some of these impediments, although 
it is not laid on the land until after ploughing; because 
it may operate to break and pulverize the indurated 
masses. And this effect seems to be perceptible in the 
present instance: for we find that in every successive 
year there was an improved crop; from which it is 
clear that the lime was gradually destroying the impe¬ 
diments, its operation not being confined to the first 
crops, but extending to the others in succession. So 
that, if the expencc of liming could be taken into the 
account, it must be distributed over the four successive 
crops. But I am not able to pronounce that it was 
used at all with reference to any natural infecundity of 
the soil. What is there to shew that the soil was 
inapt by nature, and that it required some very extra¬ 
ordinary expenditure of labour and means to overcome 
this inaptitude ? In the absence of any such proof, I 
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am at a loss to say, in contradiction to the witnesses 
wlio declared it to be land of a good quality, and to be 
a good soil, that this land was, within the meaning of 
the statute, naturally barren, because lime has been 
laid upon it in a larger quantity, perhaps, than is 
usual; more especially when this may be referred to 
the removal of incidental impediments. With reference, 
therefore, to the oats, as well as the barley, on which 
I cannot see any doubt, there does not appear to be evi¬ 
dence on which we can safely infer the natural sterility 
of soil. The distance of lime-pits cannot surely form 
a consideration in the question of the natural barren¬ 
ness of land: it never can be called barren because it 
lies a certain number of miles from lime. Whole coun¬ 
ties might, according to this, be set down as barren, 

Bayley J. * With respect to the barley, there 
certainly was evidence to prove that it was a good 
crop; and if the witnesses who spoke of the lime meant 
to confine the use of it to the land sown with oats, 
there * might be a ground for a new trial; but I do not 
find that the barley crop was made a point upon tlie 
motion for this rule, or that any dissatisfaction has 
been expressed by the learned Judge; and I cannot 
help thinking that the evidence as to the lime was 
applicable to the barley as well as the oats. With 
respect to the main question, I find that the statute 
does not merely say, “ barren heath or waste ground” 
but adds, “ which has laid barren , and paid no tithes 
bp reason of the said barrenness The statute, there¬ 
fore, is not confined to land absolutely barren, but 
extends to such as has lain in an unproductive state by 
reason of its barrenness. We are here to enquire why 

the 
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the land has lain in an unproductive state; and if we 18 1G. 

find that it is on account of’ the extraordinary expence 

*' Warwick 

.attending its cultivation, then, I think, the land may be against 

Colmns. 

deemed “ barren,” within the meaning of the statute, 
and entitled to the statutable exemption. Lord 
Coln speaks of “ great charge and industry (a)',” and 
Lord Uardnzickc of “ expence.” (0) Mr. Williams 
has referred to several cases, which may, however, 
be disposed of without difficulty. Shcrington v. Fleet - 
•wood, and such-like cases, establish this, that in the 
enquiry whether the land be barren, you are not to 
take into consideration the necessary expence incurred 
in removing fortuitous obstructions, as water, stone, 

&c.; or, in other words, that which is‘done to reduce 
the laud into a fit state to be cultivated : that is, as it 
strikes me, into a fit state to be ploughed ; after 
which, all expenses necessary to bring the land into a 
productive state shall be taken into the account. Now, 
in this case, if, as it has been said, the lime was used for 
the purpose of removing obstructions only, and not for 
that of cultivation, the question might have been 
distinctly put to and answered by the witnesses. I 
cannot suppose but that the jury understood the pur¬ 
pose, and that it was for the cultivation of the land. Nor 
does it appear to me, that it was improper to take into 
the account the distance of the lime-pits, because land 
might well be sullbrcd to lie in a barren state by reason 
of its barrenness, if, from the distance of manure, it was 
not worth the expcnce of redeeming it. Suppose land 
which requires marl: some may be within a mile of 
a marl-pit, other twenty miles oil’. If it be asked in 

(a) 2 Inst. C,5G. (6) 1 Vet. ll« 

such 
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other ; I answer in the affirmative; and my reason 

Wahwick . 

against is, because you have the means of making the one 

C vLi.j* productive, or breaking it up; in the other, you have 

not. It', indeed, the argument be well founded, that 

because both were upon an equality at first breaking 

up, both are therefore equally titheable, I admit that 

my reason fails ; but 1 deny that yon are to look to the 

natural quality alone, and not to the relative quality of 

the land. If you cannot bring the land into a state of 

productiveness without an extraordinary pecuniary 

expcnce, then, as it seems to me, according to the 

authorities, the land is within the exception of the 
* 

statute. I am aware that some of the witnesses spoke 
of the land as being a good soil, and worth 40i’. per 
acre, or more; but, lit the same time, it must be 
admitted, that it was for the jury to decide, on their 
credit, as to this point. The jury were probably 
persons who knew the land in the neighbourhood, and 
the cultivation it required; and if they were the fit 
persons to decide, it is very difficult for us to say they 
have come to a wrong decision. But further, as to the 
land being worth 40s. per acre, I find that in the first 
year (1811) it was ploughed, limed, harrowed, and 
afterwards in fallow. During that year, therefore, 
although considerable labour and expence had been 
bestowed upon it, there was no produce. In the next 
year there was a crop. I believe it was not in 
evidence, upon this last occasion, what the value of 
that year’s produce was : upon the former trial, there 
was some evidence of its value. It is now in evidence, 
that the expence of ploughing, sowing, and harrowing, 
came to 11/. per acre. According to the former 

report. 
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report, the expcnces of clearing, ploughing, and 
harrowing, including lime, with the expence of 
sowing and reaping, made a total of 13/. per acre. In 
the second year, then, a crop is obtained, which 
produces 8/. per acre. Putting the rent at 2/. per acre 
each year, the whole expences for the two years, 
according to the former report, would be 17/., and 
the return HL Thus, at the end of the second year, 
the farmer is out of pocket 9/., exclusive of the tithe. 
In the third year, he gets a crop worth, according to 
the former report, 11/. 12 s. per acre. Put the expences 
of this year at 30s., and adding thereto the rent, the 
farmer will still be deficient at the end of the third year, 
exclusive of the tithe. At the end of the third year, a 
fallow would be necessary ; and during the fourth 
year, 1 doubt whether the land would do more than 
pay the rent. If so, then, at the end of the fourth 
year, the expences incurred would not be reimbursed. 
It would only be in the fifth year, that the farmer 
would begin to redeem himself from the expence. It 
seems to me, that this is precisely the case, where 
there is no beneficial return until the fifth year, 
which the legislature contemplated as being entitled to 
exemption, in order to enable the speculator to go 
through with the undertaking. An ordinary fanner 
could not have ventured to incur such expence. For 
these reasons, it strikes me that this was land strictly 
within the meaning of the legislature; that is, land 
which, by reason of its barrenness, was out of the 
ordinary reach of cultivation. And, at all events, I 
should hesitate to say, that twelve persons, who were 
acquainted with the mode of cultivation in that county, 
and with the ordinary expence attending the cultivation 

of 
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1816 . of land of this description, had arrived at a wrong con- 
Wauwick c ^ s i° n upon such a point. 

against 

Collins. 

Abbott J. Upon the material question, which arises 
out of the case of the land sown with oats, my mind has 
fluctuated considerably. I came to the consideration 
of the question with a very strong desire to sustain the 
verdict, if, upon a right application of the evidence to 
the law of the case, such verdict could be sustained. In 
the result, however, after hearing all the arguments on 
both sides, and after considering the question with the 
more anxiety on account of the difference of opinion 
that exists, I must say, that I think the verdict cannot 
be sustained, and therefore there ought to be a new 
trial. The question turns upon the construction of a 
statute, which has been frequently under consideration. 
The land exempted by that statute is described as 
“ barren heath or waste ground, which has laid barren, 
and paid no tidies by reason of the same barrenness.” 
I think that these words, “ barren ” and “ barrenness” 
so studiously repeated, were intended to denote the 
natural quality and state of the land, and not any inci¬ 
dental or extraneous circumstances, by which barren¬ 
ness may be imputed to it; and being of this opinion, 
upon the legal construction of the words of the 
statute, I proceed to observe upon the evidence. In 
the first place, it is entirely on one side; and if the 
witnesses for the plaintiff had spoken incorrectly, as to 
any matters of fact, they might have been contradicted 
by other witnesses on the part of the defendant; or if, 
in delivering their testimony upon matters of opinion, 
those opinions had been supposed erroneous, they 
might have been controverted by the opinions of other 

wit- 
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witnesses. With respect to the question of barrenness, 
there is not, I believe, one witness who describes th£ 
land as being a bad soil; but there are four witnesses 
who say that it is a good soil, by which 1 understand 
them to mean, a good natural soil; and if this be a 
correct account, it does, according to my construction 
of the statute, entitle the plaintiff to his tithes, as it 
precludes the defendant from claiming the benefit of the 
exemption of the statute. Two of the witnesses, as I 
understand them, said, that, in their opinion, the land 
was worth forty shillings an acre, upon a lease for seven 
years, to a tenant, such tenant to bear the whole ex¬ 
pence of bringing it into cultivation. If that be so, it is 
impossible to admit that the land was barren. But it is 
argued, that this is only matter of opinion, and that the 
jury were as good if not better judges of these things 
than the witnesses, and might well reject the evidence, 
and form their verdict upon their own knowledge and 
experience. To this I cannot quite accede. If the 
character of witnesses be unimpeached, and they speak 
to facts known to themselves, and not involving any 
improbability, I feel a difficulty in saying that a jury is 
at liberty to reject such testimony, and find a verdict 
upon their own opinion. There is a known mode by 
which a juryman, if he is acquainted with any matter, 
may be allowed to prove it; which being the mode 
pointed out by law, it would be a dangerous precedent 
to hold, that a jury may give a verdict merely on their 
own opinions, in contravention of all the evidence 
given by witnesses of unimpeached credit. The main 
stress of the argument to-day has been upon the great 
expence of bringing lime to this spot. As to the 
quantity, several of the witnesses declare that it was not 
Vol. V. N used 
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Used in a very unnsual quantity; but 1 ask, whether it 
could have been contended that this was barren land, 
if it had been within a mile’s distance of a lime-pit, 
instead of being twelve miles oft'? Mr. Scarlett argued 
upon this part of the case, that the bringing lime from 
such a distance was an evidence of the barrenness of 
the land; and I was at first struck with the argument; 
it was, however, only evidence that lime was necessary, 
and if the quantity was not such as shewed the barren¬ 
ness of the land, I confess I do not see how the price 
of the lime, by reason of the distance, could be brought 
into the account; for that would be to make the cri¬ 
terion of barrenness depend on extraneous and acci¬ 
dental circumstances, and not upon the natural quality 
of the land. Upon the general question, therefore, I 
should be prepared to say, that it ought to be sub¬ 
mitted to another jury. Upon the other point, as to 
the barley land, the plaintiff’s case is unanswered. It 
was proved, that the land had been sown and borne a 
good crop; and the witnesses, who speak as to the lime 
and expence, confine their evidence to the oat-land. 


Holroyd J. In this case it appears to me, as well as 
to my Lord and my Brother Abbott , that there ought 
to be a new trial. With respect to the meaning of the 
word “ barrenness,” in the statute, I think it must be 
understood, as regarding the natural quality of the land ; 
and if so, the evidence is decisive, because two of the 
witnesses speak of the land as being a very good 
natural soil, and others speak of it as being equally 
good with the old inclosed land. Taking their evi¬ 
dence to be correct, this verdict cannot, according to 
my construction of the statute, be supported. The de- 
1 fendant 



in' the Fifty-sixth Yeah of GEORGE III. 

fendant rests the ground of his exemption upon what 
appears in the plaintiff's case. If the witnesses are not 
mistaken, there is an end of the case; and if they are, 
what evidence is there to bring the land within the 
exemption, except that which respects the lime; but 
what is the effect of that evidence ? The quantity laid on 
is, as appears, no more than is frequently, and, indeed, 
generally used, when land is ploughed for the first time. 
But whether that be so or not, the witnesses describe 
its object and effect to be to dissolve the integuments, 
and remove the obstructions which prevent the natural 
quality of the soil from exerting itself. If this be so, 
this case falls within the principle of the cases alluded 
to by Mr. Williams. It appears to me, therefore, that 
in every view of the evidence, this is land not of the 
description intended to be exempted by the statute .It 
is described as of a good natural quality, and worth to 
be let at 405. a-year. On these grounds, I am of 
opinion, independently of the question upon the barley- 
land, that there ought to be a new trial. 
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Rule absolute, on payment of costs. 
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A workman 
bavingbestQwed 
his labour upon 
a chattel in 
consideration 
•f a price fixed 
in amount by 
his agreement 
with the owner, 
may detain the 
chattel until 
the price be 
paid; and thi* 
though the 
chattel be de¬ 
livered to the 
Workman in 
different par- 
cels, and at 
different times, 
if the work to 
be done under 
the agreement 
be entire. 
Semble, that 
where die par¬ 
ties contract for 
a particular 
time or mode 
of payment, the 
workman has 
not a right to 
set up a claim 
to the possession 
inconsistent 
with the terms 
of the contract 


Chase and Others, Assignees of William and 
Thomas Hurst (Bankrupts), against James 
and David Westmore. 


'J'ROVER for a quantity of wheat-meal, fine pollard, 
coarse pollard, and bran, together with some sacks 
which were stated in the first count of the declaration 
to be the property of the bankrupts, and in the second 
count, of the plaintiff's as their assignees. On the trial 
before Graham B. at the Hants spring assizes, 1815, 
a verdict was found lor the plaintiff' for 1200/., subject 
to the opinion of the Court upon the following case: 

The bankrupts were, before their bankruptcy, in 
partnership as mealmen, the defendants were partners 
as millers. One of the bankrupts, before the act of 
bankruptcy, applied to the defendants to grind a quan¬ 
tity of wheat, when it was agreed between them that the 
wheat should be sent by the bankrupts in their vessels, 
and that the defendants should grind it at 15s. per load, 
for which sum the defendants were to unload the wheat 
from the vessels, grind it, find sacks to manufacture it 
in, and return the meal, &c. when ground, into the bank¬ 
rupts’ vessels in the river near to which the mill was 
situated. About 19 loads of the wheat were sent at 
first, afterwards other quantities, making in the whole 
146 loads. It was agreed that if any mixture was to 
take place, one of the bankrupts should correspond 
with the defendants on the subject, and, in fact, some 
ef the grain was afterwards mixed at his request. At 
the time of the bankruptcy there remained in the de¬ 
fendant*' 
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fendants’ possession seven loads of wheat un ground, 10 
of meal produced by wheat which had been ground, 60 
bushels of fine pollard, 20 bushels of coarse pollard, 20 
bushels of bran, also produced from the wheat ground, 
and 80 sacks which had been delivered by the bank¬ 
rupts to the defendants, for the purpose of being filled 
with the meal ground from the corn. The defendants, 
on demand made on the part of the plaintiffs, after the 
bankruptcy, refused to deliver up this property. 

And two questions were argued in the last term, by A* 

Moore for the plaintiffs, and by Gifford for the defend¬ 
ants : first, whether the defendants had a right to detain 
this property for their general balance, under the statute 
5 G. 2. c. 30. s. 28. Secondly, whether they had a lien 
on it, in whole or in part, that is to say, for the ba¬ 
lance due to them for grinding all the wheat which had 
been ground by them, or for the grinding only of such 
part as had been and remained ground in their hands 
at the time of the bankruptcy. Upon the last point it 
was argued for the plaintiffs, that a general lien, if it 
existed, should have been found as a fact, or, at least, 
should clearly be dedudble from the contract; that 
here the case was silent as to any lien, and the contract 
neither expressed Ur implied any such right; on the con¬ 
trary, it was stipulated, that the defendants were to grind 
and return the wheat when ground ; so that possession 
was to be given without reference to payment And the 
rule laid down by Lord Ellenborottgh , in Stevenson v. 

Blakelock (a), was this, “ that where there is an express 
antecedent contract between the parties, a lien which 
grows out of an implied contract does not ariseso 
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that by the special contract in this case, the general 
}ion is gone, 2 Roll. Abr. tit. Justification, pi. 1, 2. 
Upon the first point, the case Ex parte Ockenden («) 
was referred to; which was saitl to have been recog¬ 
nized by Lord Mansfield in Green v. Farmer (b) as a 
case which had been well considered; and although Ex 
parte Ockenden had been supposed adverse to Ex parte 
Deaze , yet, upon examination, this would be found 
otherwise. 

For the defendants it was argued, that there was not 
any authority to warrant the position, that, because a 
party stipulated for the price, he shall therefore be de¬ 
prived of his right to detain until that price be paid. 
In Stevenson v. Blakeloclc , where payment was taken in 
bills, and thereby the time of credit was postponed, the 
lien was, nevertheless, held to exist. And this right may 
be enforced, in respect of the whole work done, as in the 
case of the printer, who was employed to print certain 
numbers, not all consecutive, of an entire work, and who 
wqs held* to have a lien upon the numbers not delivered 
for his general balance, (e) This was also an entire work. 
If the parties had sued, upon the agreement, they must 
have averred that the price was tendered. So in this 
action they must prove that they were ready anil 
willing to pay. Upon the second point, he referred to 
Ex parte Deaze (d), where Lord Hardwieke expresses 
his opinion, that “ it is hard to say, that mutual credit 
•hall be confined to pecuniary demands,” and to the 
remarks of Gibbs J. in Olive v. Smith, (e) 


(ft) 1 Atk. 235. 

(t) f 3/. Sf S. IC7. Iilukt v. Nich»k>m. 
(e) S T'tunt. J8, 


(b) 4 Durr. 2214. 
(<l ) 1 Atk. 2‘Jit. 


Lord 
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Lord Ellenborough C. J. observed, that the Court 
did not think this case necessarily involved the doctrihlb 
of mutual credit; but, on the other point, as it in¬ 
volved the consideration of several ancient authorities, 
the Court would take time to consider. 

Cur. adv . vult. 


1816 

Chabs 

against 

Wxstmobi 


Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. 

This case was argued before us last term, and stood 
over for our consideration, upon the single question, 
whether a workman, having bestowed his labour upon, 
a chattel, in consideration of a price or reward fixed 
in amount by his agreement with the owner, at the 
time of its delivery to him, can, by law, detain the 
chattel until the price be paid, or must seek his remedy 
by action, no time or mode of payment having been 
appointed by the agreement. We were all of opinion, 
upon the argument, and still are, that if a right to 
detain exists in the general case that I have men¬ 
tioned, the present defendants have a right to detain 
the goods in question, for the money due to them 
for grinding all the wheat; because we consider 
the whole to have been done under one bargain, al¬ 
though the wheat was delivered in different parcels, 
and at different times. The general question is of very 
great and extensive importance. Several authorities 
were referred to (which I shall hereafter notice) against 
the right to detain; but if these authorities are not 
supported by law and reason, the convenience of man¬ 
kind certainly requires, that our decision should not be 
governed by them; and we believe the practice of mo¬ 
dern times has not proceeded upon any distinction, 

N 4 between 
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between an agreement for a stipulated price, and the 
uhplied contract to pay a reasonable price or sum; and 
that the right of detainer has been practically acknow¬ 
ledged in both cases alike. In the case of Wolf v. Swn - 
merSy 2 Campb. 631., Mr. J. Lawrence does not appear 
to have been aware of any such distinction. It is im¬ 
possible, indeed, to find any solid reason for saying, 
that if I contract with a miller to grind my wheat, at 
1 Ss. a load, he shall be bound to deliver it to me, when 
ground, without receiving the price of his labour ; but 
that if I merely deliver it to him to grind, without 
fixing the price, he may detain it until I pay him, 
though probably he would demand, and the law would 
give him the very same sum. Certainly if the right 
of detainer, considered as a right at common law, (and 
it must be so considered in this case,} exists only in 
those cases where there is no manner of contract be¬ 
tween the parties, except such as the law implies, this 
Court cannot extend the rule; and authorities were 
quoted to establish this proposition; but, upon con¬ 
sideration, we are of opinion, that those authorities are 
contrary to reason, and to the principles of law, and 
ought not to govern our present decision. The earliest 
of them is to be found in 2 Ro. Ab. p. 92., which, how¬ 
ever, is only a dictum of Williams J.; and it does not 
appear on what occasion it was pronounced, or that it 
governed the decision of any case. It is in these words, 
“ If I put my clothes to a tailor to make, he may 
keep them until satisfaction for the making, T. T. 
3 Ja. K. B., by Williams J.” — “ But if I contract with 
a tailor, that he shall have so much for making my 
apparel, ha cannot keep them until satisfaction for 
the making, T. T. 3 Ja* K. B., by Williams J/' 

■ This 
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This distinction appears to have been acknowledged 
by Lord Holt , in a case of Collins v. Ongly , Selw. 
N. P. 1280 , 4th edit, as quoted by C. J. Ryder , in the 
case of Brenan v. Currint. But the point was not in 
judgment before Lord Holt, and therefore the opiniou 
then delivered by him, although entitled to great re¬ 
spect, has not the weight that would belong to a judicial 
decision of that very learned Judge. The latter case 
of Brenan v. Currint is reported in Sayer , 224. ; and it 
is, as far as we can find, the only case wherein this 
distinction was made the foundation of the judgment 
of any court. It was there carried to the extremest 
limit; for the contract was only to pay a reasonable 
sum, which is no more than the law would have implied 
if the parties had not expressed it. The opinion of 
Popkam C. J., in the case of the Hosteler , Yelv. 66., 
has sometimes been cited, as an authority for this 
distinction; but the only distinction plainly expressed 
on that occasion applies to the sale of a horse for 
his keep, and not to a detainer of the animal: the 
Chief Justice there says, “ That an inkeeper can¬ 
not sell a horse for his keep, where the price of 
it has been agreed upon, though he may do so 
if there has been no agreement for the price;" but 
the power of sale in the case there put has been 
since denied. See Jones v. Pearle , 1 Stra. 556. The 
case in Yelverton was an action for the keep of the 
horse; and all that was said by the Chief Justice as to 
detainer and sale was extrajudicial. It was in the 
very same year, term, and court, in which the opinion 
of Williams J. is said to have been delivered; and if (as 
seems very probable) his opinion was delivered on this 
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- many. AUeri) ('ro. Car. 271., has also been quoted on 

Chase 

against this subject; that case, however, does not appear to 

■ctmo h ave been decided on the ground supposed; but rather 

on the ground that a person taking in cattle to agist 
could not detain until the price be paid ; or if he 
could in general do so, yet that in the particular case 
the defendant was guilty of a conversion as against the 
plaintiff, who was a purchaser of the cattle, by having 
delivered them over to a third person, on receiving 
from such third person the amount of his demand. 
In Cowell v. Simpson , 16 Fes. 275., the Lord Chan¬ 
cellor considers a lien as a right accompanying an 
implied contract; and in one passage of his judgment 
he is reported to have said, “ If the possession com¬ 
mences under an implied contract, and afterwards a 
special contract is made for payment, in the nature of 
the thing, the one contract destroys the other:” but 
it is evident, from other parts of the report, that the 
Lord Chancellor was there speaking of a special con¬ 
tract for a particular mode of payment. Such a con¬ 
tract is apparently inconsistent with a right to detain 
the possession ; and, consequently, will defeat a claim 
to the exercise of such a right. And we agree that 
where the parties contract for a particular time or 
mode of payment, the workman has not a right to set 
up a claim to the possession inconsistent with the terms 
of his contract. And if Williams J. is to be under¬ 
stood to speak of a contract for the time, as well as the 
amount of payment, his opinion will not be contrary 
to our present judgment; and the authorities built upon 
it will have been founded on a mistake. And we are 
inclined to think that he must have intended to express 

him- 
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himself to that effect; because the earliest authority 
that we have met with mentions an agreement for tlfe 
time of payment, but makes no distinction between an 
implied contract and a contract for a determinate price. 
This authority is in the Year-book, Easter term, 
5 Edw. 4. fol. 2. b. “ Note, also, by Haydon , that an 
hosteler may detain a horse, if the master will not pay 
him for his eating. The same law is, if a tailor make 
for me a gown, he may keep the gown until he is paid 
for his labour. And the same law is, if I buy of you a 
horse for 2Os., you may keep the horse until I pay you 
the 2 Os. ; but if I am to pay you at Michaelmas next 
ensuing, here you shall not keep the horse until you are 
paid.” In this passage the law, as applied to the cases 
of the hosteler , the tailor, and the vendor, is said to be 
the same, and in the latter the sum is supposed to be 
fixed. The distinction drawn is where a future time 
of payment is fixed. If so material a distinction as 
that which depends upon fixing the amount of the 
price, had been supposed to exist at that time, we think 
it would have been noticed in this place; and, not being 
noticed, wc think it was not then supposed to exist. 
So, in the case of Cowpcr v. Andrews , Hobart's Rep. 41., 
Lord Hobart , speaking of the word “ pro,” “for” says, 
that this word “ works by condition precedent in all 
personal contracts. As if I sell you my horse for ten 
pounds, you shall not take my horse, except you pay 
me ten pounds, 18 Ed. 4, 5. and 14 H. 8. 22., except 
I do expressly give you day; and yet, in this case, 
you may let your horse go, and have an action of debt 
for your money ; and so may the tailor retain the gar¬ 
ment till he be paid for the making, by a copditbn 
in law.” The reason in the case of sale is given in the 

14th 


1816. 


Cuask 

against 

WjUHTMORI- 



188 


CASKS iJc TRINITY TERM 


181C. 


Chair 

against 

Wistmqri. 


14th Urn. 8. 20. a.; “ The cause is for that each hat 
not the same advantage the one against the other; for, 
tiie one will have the thing in possession, the other 
but an action, which is not reason, nor the same ad¬ 
vantage.” Considering the operation of the word 
“for” as noticed by Lord Hobart , whose opinion is 
confirmed by the cases he refers to, and by others also, 
no reason can be assigned for saying that it shall not 
have the same effect in a contract to grind a load of 
wheat for 15.v. as in a contract to sell a load of wheat 
for 15 L The former, indeed, is in substance a sale of 
a certain portion of the time and labour of the miller, 
and of the use of his machinery. And as it is clear 
that the miller could not maintain an action upon the 
contract without averring that he had ground, and was 
ready to deliver, the wheat; if the other party can by 
law recover the wheat without averring that he had 
paid or tendered the price of the grinding, he will have 
an advantage above the miller; for he will have his 
goods, and the miller will have only an action. If the 
distinction which has been contended for on the part 
of the plaintiff should be allowed, what must be said 
in those cases where a workman is not only to bestow 
a portion of his labour on a chattel delivered to him, 
but also to apply to it some materials or goods of his 
own, for a fixed price ? * As in the case of a picture- 
frame sent to be gilded or varnished, and even in the 
old case of cloth sent to a tailor to be made into a gar¬ 
ment, is the chattel to be retained by the workman, on 
the ground of his having applied to it his paint or var¬ 
nish, or thread, or other materials, or must he deliver 
these to his employer without payment, because be has 
bestowed his own personal labour in addition to them ? 

7 Upon 
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Upon the whole, we think this supposed distinction is 
contrary to reason, and to that principle in the law 
which requires the payment of the price and the deli¬ 
very of the chattel to be concurrent acts, where no day 
of payment is given; and, therefore, we think the case 
of Brenan v. C.urrinl , and the dicta on which it appears 
to have been founded, are not law, and that the judg¬ 
ment in the present case must be for the defendants. 

Postea to the Defendants. 
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Ghoning and Another against Mend ham. Monday, 

° June 17th, 


^SSUMPSIT for goods sold and delivered. Plea, 
non-assumpsit. At the trial, before Lord Ellen - 
borough C. J., at the last Middlesex sittings, the case was 
this: 

The action was brought toreco ver the price of 50 
casks of smalts, which had been ordered by the defend¬ 
ant of the plaintiffs’ house at Hamburgh. The plaintiffs 
shipped the casks at Hamburgh , on board the Euphrates f 


Where plain¬ 
tiff's, having re¬ 
ceived an order 
from defendant 
for goods, ship¬ 
ped them, and 
transmitted to 
him the bill of 
lading, en¬ 
dorsed, making 
the goods de¬ 
liverable to or¬ 
der or assigns, 
and on their 


Captain Stanford , making them deliverable by the bill arr *™ 1 
of lading to order or assigns. The plaintiffs, at the held the goods, 
same time, advised the defendant by letter of the ship- of defemfant^* 
ment, and inclosed the bill of lading, indorsed, together amept^biii 

with an invoice, and valued upon him, by bill at two the pric™ 

months, for 5311. 10s. On the arrival of the ship in and thereupon 

defendant r ti¬ 
the river, after she was reported at the custom-house, covered in tro¬ 
ver against the 

the defendant produced the bill of lading to the cap- captmn: Held, 
tain, and demanded a delivery of the goods, tendering mi^hSaJeMi 

action far good* 

sold and delivered, for the delivery of the goods was complete as between them and da- 
fondant, by the delivery on board the ship. 


him 
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him the freight and charges; but the captain withheld 
the goods, in consequence of the defendant’s having 
ret used to accept the bill. The defendant, thereupon, 
brought trover against the captain, and recovered. 
Under these circumstances, the jury Jbuml for the 
plaintiffs. 

Topping now moved for a new trial, and objected to 
the plaintiffs’ right to recover in this form of action; 
for although, in many cases, a delivery on board a ship 
may amount to a delivery to the vendee, yet it is not 
always so; and, in this case, it was incomplete, by 
reason of the refusal of the captain. In like manner, 
if goods be stopped, in transitu , the owner shall not 
have an action for goods sold and delivered, because, 
by the stoppage, the delivery has been prevented. 

Lord Ellenborougii C. J. The delivery may be 
complete, as between vendor and vendee, by shipment 
of the goods, though the captain may be guilty of a 
contravention of his duty, in refusing finally to deliver 
them. The captain has been so found upon this oc¬ 
casion, and a verdict in trover has, therefore, passed 
against him. Yet this will not affect the delivery in 
point of law, as far as it concerns the vendor, if it was 
once complete, by putting the goods on board, nor his 
right to recover, as for goods sold and delivered. Sup¬ 
pose this had been a delivery into the warehouse ol 
the vendee, and the goods had afterwards been wrong¬ 
fully taken away by the vendor, that would not have 
destroyed the vendor’s right of action as for goods sold, 
though it might have afforded the vendee a cause of 
action of another sort, as for the tortious taking. So 

here 
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here the delivery, by putting on board the ship, being 
complete, the subsequent detention by the captain^ 
whether it was in collusion or not with the plaintiffs, 
does not alter this case. The defendant, we find, 
demands the goods, claiming them as his own property, 
which could not be, except by considering them as 
having become so by delivery on board the ship. If 
they were his property, the vendors who had put them 
on board are entitled to demand the price. Whether 
the plaintiffs be guilty of a subsequent tort, in collusion 
with the captain, or not, does not affect the present 
action. 

Bayley J. If this were a case of stoppage in tran¬ 
situ, I should have thought the verdict ought not to 
stand. But it seems to me that this is not so. There 
has been a complete delivery, as it seems to me, the 
same as if the goods had been delivered at the vendee’s 
warehouse; and if the vendor was afterwards to go to 
the warehouse, or any one in collusion with him, and 
carry away the goods, that would not change the 
nature of the original delivery. The goods were ori¬ 
ginally bought, and were to be delivered, and they 
were put on board a ship. That might or might not 
be a complete delivery; the captain, however, does not 
deliver them. If the prior delivery was incomplete, 
the plaintiffs might have stopped them in transitu, 
but the defendant has treated it as complete, and has 
brought trover against the captain for detaining the 
goods, and recovered damages, not only for their deten¬ 
tion, but for their value, which may, perhaps, he of 
greater amount than the price he agreed to give for 

them to the plaintiffs. He has, therefore, affirmed the 

de- 
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delivery, and, by electing to bring trover against the 
captain, has given the captain a right to the goods, 
when he shall have made satisfaction for them. On the 
short ground, then, that the defendant himself has 
acted under the idea that the delivery was complete, 
I think he cannot now say that it was incomplete. 


Holroyd J. (a) I am of opinion, in this case, 
that the defendant, by bringing trover against the cap¬ 
tain, has affirmed the delivery to himself. The delivery 
on board the ship being a complete delivery, he brings 
trover, the form of which action required him to state 
that he was possessed of the goods, and that the cap¬ 
tain wrongfully look them out of his possession ; and the 
property in the goods is the very gist of the action. 
Having thus brought trover, in which he could not 
have recovered unless the goods were proved to be hi» 
property, it seems to me that he cannot now say that 
they were not delivered to him. I think, therefore, 
there ought not to be a new trial. 

Rule refused. 


(a) Abbott J. was absent on a special commission. 
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Sprigens against T. Nash and H. Nash. 

B Y a Judge’s order, (dated 4th December , 1815, and 
afterwards made a rule of Court) it was ordered, 
that this cause should be referred to two arbitrators, 
and in case of their disagreement, then to the umpirage 
of such third person as they should appoint; so that the 
arbitrators should make their award on or before the 
1st of January , and the umpire, if they should differ, 
should make his umpirage before the 23d of January then 
next. On the 29tli of December , 1815, the arbitrators 
enlarged the time for making their award to the 23d of 
February, and that of the umpire to the 1 st of March 
then next. On the 13th of February , the umpire made 
his umpirage, without stating therein that the arbitrators 
had disagreed. 

And because the umpire had made his umpirage 
within the time limited to the arbitrators, without shelv¬ 
ing, on the face of his umpirage, that the arbitrators 
disagreed, a rule nisi was obtained for setting the um¬ 
pirage aside. 

Against which rule the Attorney General and Reader 
now shewed cause, and cited Smailes v. TVright. (a) 

Topping and Laws, who were called upon to support 
the rule, argued that it was essential to the validity of 
the umpirage, to shew the umpire’s authority; for his 
being but a substituted authority in default of the arbi¬ 
trators, could not be acted upon until default made; so 
that the umpirage should have set forth, either that the 
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Submission to 
the arbitrament 
of two, and in 
case they dis¬ 
agreed to the 
umpirage of a 
third, so that 
the arbitrators 
made their 
award on or 
before a day 
certain, and the 
umpire, if they 
should diifer, 
before a subse¬ 
quent day: and 
the umpire 
made his award 
before the time 
given to arbi¬ 
trators expired 
Held that the 
umpirage need 
not state that 
the arbitrators 
had disagreed. 


Vol. V. 


(a) Ante, 3 vol. 559. 
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time 
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time allowed to the arbitrators had expired, or that 
they lmd disagreed within the time; whereas, it now 
appears, that the umpirage was made within the time 
allowed to the arbitrators, and it is not shewn that 
there was any disagreement. The umpire, therefore, 
must be taken to have proceeded without authority. 

Lord Ellenborougu C. J. It is satisfactory to 
know, that in deciding this case, if we should fall into 
any error, it will be competent to us to correct it during 
the term. My present impression, however, upon the 
argument is, that this award is well made. The argu¬ 
ment of Mr. Topping would have struck me very 
forcibly, if, by law, it were necessary for an arbitrator 
or umpire to deduce his authority strictly from regular 
premises upon the face of his award. But I take this 
not to be necessary. If, indeed, it appears negatively 
upon the face of an award, that the arbitrator has not 
authority, as if, in the present instance, it had appeared 
that the arbitrators had not disagreed, the case would 
be different; but the objection is not that the um¬ 
pire has negatived his authority, but only that he 
has omitted to state it affirmatively. The umpirage is 
made within the time; but it has been laid down, that 
the umpire may proceed by anticipation; and, if not 
intercepted by any act of the arbitrators, such an award, 
would, I conceive, be good. In Smailcs v. Jlright, it 
appeared, that the arbitrators disagreed; and in that 
respect the two cases differ; but I think that does not 
make any substantial difference. 

Bayley J. Unless we see clearly that the objection 
made to this award is a valid one, we ought not to set 

3 
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it aside, because we may thereby be working injustice; 
whereas no prejudice can arise from suffering the award 
to stand, inasmuch as the objection, if good, is apparent 
on the face of the award. The objection is, that the 
umpirage was made before the expiration of the time 
allowed to the arbitrators, without shewing that the 
arbitrators disagreed. If the fact be, that there was no 
disagreement, the party will never be able to enforce 
the umpirage; but if a disagreement really existed, then 
it comes to this question; is it essential that the 
umpire should set forth his authority upon the face of 
the award? I have always understood that it is not 
necessary; but that it is sufficient, in drawing up an 
award, to state generally, that, by virtue of the sub¬ 
mission, the arbitrator or umpire makes his award. If 
that be so, it seems to me, that it is an answer to the 
objection. 

Hoi.royd J. (a). I am of the same opinion. If we 
were to set aside this umpirage, upon wrong grounds, 
we should leave the party, in whose favour it was made, 
without remedy; because lie cannot have a writ of 
error; but in suffering it to stand, we do not work a 
like prejudice, because the other party may still insist 
upon liis objection. The objection is, that it does not 
appear, upon the umpirage, that the arbitrators dis¬ 
agreed ; but I take it to be clearly settled, that an award 
need not set forth the authority of the arbitrator. It is 
otherwise in the case of orders of magistrates; because 
they are to operate in invitum against third persons; 
and so in the case of warrants; but with respect to an 
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award or umpirage, the authority being created by the 
act of the parties, it is to be presumed that they are cog¬ 
nizant of it. 

Rule discharged. 


Monday , 
June 17 tli. 


Jordan against Strong. 


The defendant’s 
pleading a ten¬ 
der to an action 
for goods sold, 
does not pre¬ 
clude him from 
entering a sug¬ 
gestion on the 
i oil to deprive 
the plaintilf of 
Ids costs under 
stat. 59 & 40 
a. 5. c. 104, 
s. 1 i! (J.imdon 
Comt of Re¬ 
quests act.) 


JN assumpsit for goods sold, &c., to which the de¬ 
fendant pleaded a tender of 41., and von assumpsit 
as to the residue; the cause was referred to an arbi¬ 
trator, who directed the verdict to be entered for 5s .: 
and upon a rule ni^i to enter a suggestion upon the roll, 
in order to deprive the plaintiff of costs, under statute 
39 & 40 G. 3. c. lOI. (local act), that the action was 
commenced for a debt not exceeding 51., and recover¬ 
able by virtue of the said act, and that the defendant, at 
the time of the commencement of the action, was a 
person keeping a warehouse, and seeking a livelihood, 
and trading and dealing within the city of landon, &c. 


'Reader shewed cause, and objected, that the defend¬ 
ant, by pleading a tender, and paying the 4l. into Court, 
had waived the benefit of the act, which was passed in 
ease of defendants; and it is a maxim, that a party may 
waive that which is for his benefit. Here the defendant, 
if he had intended to avail himself of the act, should 
have stood upon the act alone, without pleading a 
tender; for by such plea, lie has recognised the cause of 
action, and that it was well brought. Also, by paying 
the money into Court, he compelled the plaintiff to go 
on with the action, in order to obtain the money out of 

Court: 
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Court; and if the plaintiff had stopped, after taking 
the money out of Court, lie would, by reason of tlie 
plea of tender, have been subject to costs. 

Lawrs, contra, argued, that the act does not deprive 
this Court of jurisdiction in cases where the debt 
does not exceed 51., giving jurisdiction, exclusively, to 
the inferior court, as in the Westminster Court of Re¬ 
quests act; and, therefore, the defendant could not 
plead the act in bar. (a) But here, the jurisdiction of 
this Court being concurrent, the defendant was bound 
to plead to the action; and being bound, his pleading 
to it shall never operate as a waiver, which imports a 
voluntary act on his part. 

Lord Ellknbokough C. J. referred to Sandbjj v. 
Miller (b), as an authority for granting the present 
application. There the defendant paid money into 
Court, and yet was allowed to enter a suggestion on 
the roll like the present. And he added, that the sug¬ 
gestion and plea of tender would be on the record, and, 
therefore, if the effect of that plea was to preclude the 
defendant from having the suggestion, the plaintiff’ 
would still have the benefit of the objection. 

Reader then made another point, that the original 
demand was reduced below 51. by a set-off; but that 
failing, the Court ( c ), made the rule absolute. 

Rule absolute. 

(*») See 5 T. H. 45-., I'aylor v. Blair. I East, 35-., Parker v. Elding. 

(h) 5 East, 194. 

(/,) Abbott J. was absent upon the special coinmibiion. 
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The law re¬ 
quires of per¬ 
sons having in 
their custody 
instruments of 
danger, that 
they should 
keep them with 
the utmost 
care: therefore, 
where defend¬ 
ant, being pos¬ 
sessed of a 
loaded gun, sent 
a young girl to 
fetch it, with 
directions to 
take the prim¬ 
ing out, which 
was accordingly 
done, and a 
damage accrued 
to the plaintiff's 
son in conse¬ 
quence of the 
girl's present¬ 
ing the gun at 
him and draw¬ 
ing the trigger, 
when the gun 
went off: field 
that the de¬ 
fendant was 
liable to da¬ 
mages in an 
action upon the 
case. 


Dixon against Bell. 

£JASE. The plaintiff declares that the defendant was 
possessed of a gun, then being in a certain mes¬ 
suage, situate, &c.; and that he, well knowing the same 
to be leaded wkh powder and printing types, wrongfully 
and injuriously sent a female servant to the said messuage, 
to fetch away the gun so loaded, he well knowing that 
the Jfcdd servant was too young, and an unfit and im¬ 
proper person to be sent for the gun, and to be entrusted 
with the care or custody of it; and which said servant 
afterwards, and while she was so sent and entrusted by 
the defendant, and had the custody of the said gun ac¬ 
cordingly, carelessly and improperly shot off the same, 
at and into the face of the plaintiff’s son and servant, 
and struck out his right eye and two of his teeth, 
whereby he became sick, &c., and was prevented from 
performing his lawful business, and the plaintiff was de¬ 
prived of his service, and put to great expencc in pro¬ 
curing his cure, &c. There was a second count, for 
taking such improper care of the gun, knowing that it 
was loaded, that the gun was afterwards discharged 
against the plaintiff’s son, &c. Plea, not guilty. At 
the trial, before Lord Ellenborough C. J., at the last 
Middlesex sittings, the case was thus: 

The plaintiff and defendant both lodged at the house 
of one Leman r where the defendant kept a gun loaded 
with types, in consequence of several robberies having 
been committed in the neighbourhood. The defendant 
left the house on the 10th of October , and sent a mulatto 

girl, 
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girl, Ills servant, of the age of about thirteen or fourteen, 
for the gun, desiring Leman to give it her, and to tal£e 
the priming out. Leman accordingly took out the 
priming, told the girl so, and delivered the gun to her. 
She put it down in the kitchen, resting on the butt, and, 
soon afterwards took it up again, and presented it, in 
play, at the plaintiff’s son, a child between eight and 
nine, saying she would shoot him, and drew the trigger. 
The gun went off, and the consequences stated in the 
declaration ensued. There was a verdict for the plain¬ 
tiff, damages 100/. 

The Attorney General moved for a new trial, on the 
ground that the defendant had used every precaution 
which he could be expected to use on such on occasion, 
and, therefore, was not chargeable with any culpable 
negligence- 

Lord Ellenborough C. J. The defendant might and 
ought to have gone farther; it was incumbent on him, 
who, by charging the gun, had made it capable of doing 
mischief, to render it safe and innoxious. This might 
have been done by the discharge or drawing of the 
contents; ancl though it was the defendant’s intention 
to prevent all mischief, and he expected that this would 
be effectuated by taking out the priming, the event has 
unfortunately proved, that the order to Leman was not 
sufficient; consequently, as by this want of care, the 
instrument was left in a state capable of doing mischief, 
the law will hold the defendant responsible. It is a 
hard case, undoubtedly; but I think the action is main¬ 
tainable. 


O 4 
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Tuesday, 

June 18th. 

A creditor 
may, with the 
assent of the 
debtor, take 
possession of 
the goods of his 
debtor, and re¬ 
move them 
from the pre¬ 
mises for the 
purpose of sa¬ 
tisfying a bon<! 
fide debt, with¬ 
out incurring 
the penalty of 
stat. 11 G. 2. 
c. 19. s. 3. 
against persons 
assisting the 
tenant in re¬ 
moving his 
goods from the 
premises ; al¬ 
though the cre¬ 
ditor takes 
possession 
knowing the 
debtor to be in 
distressed cir¬ 
cumstances, 
and under an 
apprehension 
that the land¬ 
lord will dis¬ 
train. 


Bayley J. The gun ought to have been so left as 
t6 be out of all reach of doing harm. The mere re- 
moval of the priming left the chance of some grains of 
powder escaping through the touch-hole. 

Per curiam, (a) Rule refused. 

(u) Abbott J. absent. 


Bach against Meats and Another. 


'J'HE plaintiff declared, that for two years before the 
1st August , 1815, one Wm. Graves was tenant to 
the plaintiff of a farm, &c. at a yearly rent; that on 
the 1st August, 1815, two years’ rent was in arrear; 
and that certain cattle of the said W. Graves, being 
upon the premises, and liable to be taken by the plain¬ 
tiff as a distress for the said arrears of rent, the said 
TV. G., on the 26th of January 1816, fraudulently con¬ 
veyed the said cattle from off the said premises, with 
intent to prevent the same from being distrained by the 
plaintiff for the said arrears of rent; and that the de¬ 
fendants wilfully and knowingly aided and assisted the 
said TV. G. in such fraudulent conveying away the said 
cattle, with intent to prevent the same from being dis¬ 
trained by the plaintiff for said arrears of rent; and the 
plaintiff averred that the said cattle were of the value 
of 300/.; whereby and by force of the statute, an action 
hath accrued to the plaintiff to demand of defendants 
600/., to wit, double the value of the said cattle. Se¬ 
cond count, That defendants did aid and assist the 
said W. G. in concealing the said cattle with intent, &c. 
Plea, nil debet. 

At 
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At the trial before Dallas J. at the last Hereford - 
shire assizes it was proved that Graves was tenant, 
and the rent in arrear, as alleged in the declar¬ 
ation ; and it was likewise proved that the defendant. 
Meats , was the brother-in-law, and was a bona fide 
creditor of Graves , and that, knowing Graves to be in 
distressed circumstances, and being apprehensive that 
his goods might be distrained, he went to the pre¬ 
mises on the evening of the 25th of January 1816, and 
made a seizure of a number of the cattle, which, with 
the assistance of the other defendant, and the full 
knowledge and consent of Graves , he drove from the 
premises early in the morning of the 26th. The seizure 
made did not exceed in value the amount of Meati 
demand. The plaintiff's agent followed the seizure, 
and demanded possession, stating that he had been 
directed by the plaintiff to distrain; Meats , however, 
refused to deliver up possession, but permitted the agent 

to takfe an account of the cattle. A verdict was found, 
» 

by consent, for the plaintiff for single damages, with 
liberty to move to enter a nonsuit, if the Court should 
be of opinion upon these facts that the action was not 
maintainable. And it was agreed, that all idea of actual 
fraud should be excluded, the only question intended 
to be reserved being this, viz. whether the defendant, 
with a view to the recovery of his own debt, had a right 
to conduct himself in the manner above stated. 

A rule nisi for entering a nonsuit having been obtained 
in the last term, 

Jervis and Peake now shewed cause, and referred 
to stat. 11 G. 2. c. 19., which empowers landlords to 
distrain goods fraudulently and clandestinely carried off 

the 
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the premises within thirty days; provided (5. 2.) that 
the goods have not been sold bona fide and for a valu¬ 
able consideration before the seizure to a person not 
privy to the fraud. And (s. 8.) a penalty is imposed 
of double the value upon the tenant so removing the 
goods or the person assisting the same. In this case, 
they contended, the removal of the goods by the defend¬ 
ant, with the consent of Graves , for the purpose of 
withdrawing them from the reach of the landlord, was 
a fraud in law, and the defendant, being privy to 
this fraud, did not come within the proviso of the act. 
And'rtbdugh, according to adjudged cases (a), a man 

5 if- ' f 

m^y*preferon e .creditor to another, yet in the case of 
fa&dford and tenant the statute interferes to prevent the 
tenant colluding with a creditor to the prejudice of his 
landlord. Also, the stat. 8 Ann. c. 14. prohibits the 
taking of goods in execution, unless before their removal 
the party suing out execution shall pay the arrears of 
rent to the extent of one year’s arrear # to the landlord. 
It would be strange, therefore, if the law should have 
provided for the security of landlords against a judg¬ 
ment-creditor, and yet have left them open to the fraudu¬ 
lent collusion between the tenant and a simple-contract 
creditor. 


Lord Ellenborough C. J. I own I cannot in this 
case discover any fraud, either in the creditor’s seeking 
satisfaction from a fund to which by law he is author¬ 
ised to resort; or in the debtor’s giving effect to this 
remedy. A creditor is at liberty to call on his debtor 
for payment, and the debtor may arrange the mode of 

i 

(a) Holbird v. Anderson, 5 T. R. 235. Tickstock v. Lystcr, ante, 
3*oL 571. 


pay- 
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payment as he pleases, by the delivery of money or of 
money’s worth, as cattle or goods, although these, so 
long as they remain on the premises, will be liable to 
the landlord’s distress. If before any distress made or 
contemplated the creditor resort to the tenant for satis* 
faction of his debt, I know of no law to prevent the 
tenant from consenting to the transfer or delivery of his 
stock in payment, which he might undoubtedly sell with* 
out any imputation of fraud. I therefore cannot perceive 
any thing fraudulent in this transaction. If it appeared 
that the tenant had urged the creditor to seek this re¬ 
medy, the case might have assumed the character of 
fraud: but where the creditor is the first mover, and 
the tenant does no more than accede to an arrangement 
for discharging himself and satisfying the creditor, what 
fraud is to be imputed to him ? It is admitted that a 
preference may be given to creditors, as in the case of 
executors, and if a debtor, upon being pressed by his 
creditor may settle the debt by the delivery of his goods, 
I see no reason why he may not also accede to the cre¬ 
ditor’s taking them. 

t * 4 * ' * ' J ** * ' - , „ 4 

Bayley J. I am entirely of the same opinion. I 
think this case was not within the contemplation of 
the legislature when it passed this act of parliament. 
The legislature seems to have had in view a fraud¬ 
ulent removal by the tenant, where the object was to 
withdraw the property from the landlord’s reach, for 
the purpose of securing it for liis > own J benefit. Such 
an object may be accomplished either by a clandestine 
removal of the tenant himself, or by his procuring some 
other person to make a pretended purchase on the pre¬ 
mises, and remove the property under colour ot such 

purchase. 
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purchase. And in this case, if Meats had been sent for 

by Graves , and urged by him to drive off’ the stock in 

order to secure it, the removal would have been fraud- 
# 

ulent; but when we find that Meats acted upon his 
own suggestion, and for the purpose of obtaining satis¬ 
faction for his debt, as the law entitled him to act, I 
cannot see any ground whatever for holding this case 
within the statute. The language of the 3d section of 
the statute is, “ if any tenant or lessee shall fraudulently 
convey away. See.” It was argued by Mr. Peake as if 
every removal was fraudulent within the meaning of this 
act. But if this had been the meaning of the statute, 
would it have been worded in such a manner as to im¬ 
port a removal by the “ tenant or lessee” himself, or at 
the utmost for his benefit ? Was there any such removal 
here ? Unquestionably not. The creditor presses for 
some security, and seizes a part of the goods, and the 
tenant, in order to discharge his debt, agrees to their 
removal, as by law he might do. Where is the fraud 
in the tenant paying his debt ? If it could be said to be 
fraudulent in any sense, I doubt whether it would be with¬ 
in the meaning of the act; because it would not be the 
fraud of the tenant or person removing the property for 
his benefit; for the removal was the act of the creditor. 
The proviso in the 2d section relates only to such cases as 
come within the first. The 3d section, on which this 
action is founded, does not contain any words which carry 
the case further. If there be a fraudulent removal within 
the 1st section, the landlord is empowered to follow the 
property within a given time; and in such case the 3d sec¬ 
tion adds to the landlord’s remedy by distress, a right of 
action for double the value of the goods against the 
tenant or the person aiding him in the removal. It 


seems 
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seems to me this is not a case either within the letter or 18 Hi. 

meaning of the act. * , 1 

against 

Meats. 

Holroyd J. (a) I am of the same opinion. The third 
clause does not make every conveying away of the goods 
of a tenant penal, although it may operate to defeat the 
landlord’s right, but only such conveying away of the 
goods by the tenant or person aiding him as is fraudu¬ 
lent. This clause, however, which is a penal one, giving 
a forfeiture of double the value of the goods, does not 
interfere with the right of a creditor to use all due 
diligence for obtaining payment of his debt; although 
by so doing he may possibly intercept the landlord’s 
distress, and may even do it under the impression that 
the landlord intends to distrain. In the case of Mcux 
v. Howell (b) a distress had actually been made by the 
landlord at the time the tenant confessed judgment to 
another creditor for the benefit of himself and the other 
creditors; and yet this was held not to be fraudulent 
within the statute of Eliz. And it was admitted on all 
hands in that case that it was competent to a debtor to 
assign a part of his property in satisfaction of particular 
creditors, although this might diminish the fund to 
which the rest of the creditors had to look. And so 
executors may suffer judgment to one creditor after 
action brought by another, and plead it in bar to the 
action. In Estwick v. Caillaud (c), Lord Kenyon said, 

“ It is neither illegal nor immoral to prefer one set of 
creditors to anotherand in Nunn v. Wilsmore (d), 
t( that putting the bankrupt laws out of the question, a 

(а) Abbott J. wan absent on the special commission. 

(б) 4 Fast, 1. (c) 5 T. R. 424. (</) 8 T. R. 52 8. 

debtor 
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Wednesday, 
June 19th. 

Upon a con¬ 
viction under 
stat. 5 Ann. 
c. 14. t. 2. 
against a car¬ 
rier for having 
game in his 
possession, it is 
sufficient if in 
the inform¬ 
ation and adju¬ 
dication, the 
qualifications 
mentioned in 
stat. 22 kt 23 
Car. 2. e. 25. 
a. S. be nega¬ 
tived, without 
negativing them 
in the evidence. 


debtor might assign all his effects for the benefit of 
particular creditors.” And as every creditor has a 
right to use all diligence for the recovery of his debt, it 
seems to follow that he may obtain payment without 
regarding whether he thereby postpones payment to 
another. The statute, as it seems to me, was never 
meant to extend to the creditor who is seeking paymeut 
of his debt bona fide, when it enacted, that if any per¬ 
son should wilfully and knowingly assist in such fraudu¬ 
lent conveying away he should be liable to a penalty. 
Upon these grounds, this action appears to me not to 
be maintainable. 

Rule absolute. 


The King against Turner. 

^ONVICTION bv two justices, upon the statute 
5 Ann. c. 14. s. 2., against a carrier, for having 
game in liis possession. The conviction was to this 
effect : 

“ IV. Taylor of the parish, &c., cometli before me, 
J. M., one of the justices of our lord the king, in and for 
the county of Surry, &c.; and then and there giveth me, 
the said justice, to understand %nd be informed, that 
within three months now last past, that is to say, on the 
Sth day of Fehruaiy, now instant, at the parish of Send 
and Ripley^ in the said county, John Tinner, of the 
parish of the Holy Trinity, in Guildford, in the county 
of Surry, carrier, being a person not then having lands, 
&c. (negativing the qualifications of the 22 and 23 
Car. 2. c. 25.) nor then being a person in any manner 
. qualified 
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qualified or authorised by the laws of this realm to kill 
game, and being then and there a carrier, did then arid 
there unlawfully have in his custody and possession sixteen 
pheasants and five hares, the same not being sent up or 
placed in the hands of the said J. Turner, by any person 
or persons qualified to kill game, contrary to the form 
of the statute, &e., whereby he hath forfeited the 
sum of 105/., that is, 51. for each pheasant and hare.” 
And the conviction prays,that the defendant may be 
summoned to answer the premises,- and that the infqjmer 
may have a moiety of the forfeiture.. “ Whereupon the de¬ 
fendant being summoned on the 10th of February , in the 
56th year aforesaid, &c., nppeareth„ before us, the said 
J. M. and G. M., one other of the justices, &c., and 
having heard, &c., pleads not guilty. Nevertheless, 

' • .'k V ? 

on the said 10th day of 1February, at &c., two credible 

* , -f -rfpY * 

witnesses, to wit, T. T. and W. S. upon their oath ? affirm, 
in the presence of the said J r Turner j, that within three 
months next before the said information, to wit, on the 
said 5th day of February , in the 56th year aforesaid, at 
&c., the said J. Turner being a carrier, did have in his 
custody and possession, in his waggon, at the parish of 
Send and Ripley , in the county aforesaid, sixteen phea¬ 
sants and five hares, the same not being sent up or placed 
in the hands of the said J. Turner, by any person or 
persons qualified to kill game, contrary to the form of 
the statute, &c. Whereupon the said J. Turner *, being 
asked what he hath to say or offer in his defence, pro- 
duceth one witness, to wit, G . T., who, being duly 
sworn, deposeth, in the presence of the said J. Turner , 
and also of the said W. Taylor , that on the said 5th day 
of February , at the parish of The Holy Trinity, in 
Guildford aforesaid, he was present at, and did aid and 

assist 
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assist in the packing and loading the said waggon of the 
said J. Turner; and that at the day and parish Inst 
aforesaid, when the said waggon of the said J. Turner 
left the warehouse of the said J. Turner, in the said 
parish last aforesaid, there was not in the custody and 
possession of the said J. Turner , in his said waggon, 
in the parish last aforesaid, any such quantity of game 
as is above laid to his charge, or any game whatever; 
and forasmuch as upon hearing the matters, &c. it ap¬ 
pears to us, the said justices, that the said J. Turner is 
guilty of the premises; it is therefore adjudged by us 
the said justices, upon the testimony of the said T. T. 
and W. S., that the said J. Turner , on the said 5th day 
of February , at the parish of Send and Ripley aforesaid, 
within three months next before the said information 
was made before me the said J. M. by the said TV. T. 
as aforesaid, unlawfully had in his custody and pos¬ 
session, sixteen pheasants and five hares, contrary to 
the form of the statute, &c., and that the same were not 
sent up or placed in the hands of the said J. Turner , by 
any person or persons qualified to kill game, and that 
the said J. Turner had not then any lands or tenements, 
or any other estate of inheritance in his own right, or in 
his wife’s right, of the clear yearly value of one hundred 
pounds per annum, &c. (negativing the other qualifi¬ 
cations); and thereupon we the said justices do convict 
the said J. Turner of the offence aforesaid, and do ad¬ 
judge that the said J. Turner , for his said offence, hath 
forfeited the sum of one hundred and five pounds, that 
is to say, the som of five pounds for each and every of 
the said pheasants and hares : and we do adjudge, that 
one half of the said sum be paid to the poor of the 
parish of Send and Ripley aforesaid, where the said 

offence 
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offence was committed) according to the form of the 
statute, &c. 

And now it was argued by Scarlett and Ross that the 
conviction was ill; first, because the] justices have neg¬ 
lected to set forth the evidence in support of the inform¬ 
ation, and have only stated the conclusion which they 
drew from it. For the justices have repeated the charge 
alleged in the information, as if it were the evidence 
given in support of that charge; but it is impossible to 
conceive that the witnesses should have deposed in the 
very same form and words a9 laid in the information. 
It was incumbent, therefore, on the justices to set forth 
the particulars of the evidence and not the result of it, 
in order that the Court may see that there is sufficient 
to warrant the conviction. Secondly, it was objected, 
that it does not appear that any evidence was given in 
support of the information, negativing the qualifications 
mentioned in the statute, which is necessary, in order to 
found the jurisdiction of the justices; for if the party be 
qualified in any one respect, the justices have no juris¬ 
diction. And herein a proceeding before a justice 
differs from an action. It seems, therefore, that primd 
facie evidence, at least, ought to be required; though it 
must be admitted, that in Rex v. Stone (a), the Court 
were divided in opinion upon this point. 

Lord Ellenborough C. J. The question is, Upon 
whom the onus probandi lies; whether it lies upon the 
person who affirms a qualification, to prove the affirm¬ 
ative, or upon the informer, who denies any qualification 
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to prove the negative. There are, I think, about ten 
different heads of qualification enumerated in the sta¬ 
tute^), to which the proof maybe applied; and, ac¬ 
cording to the argument of to-day, every person who 
lays an information of this sort is bound to give satis¬ 
factory evidence before the magistrates to negative 
the defendant’s qualification upon each of those several 
heads. The argument really comes to this, that there 
would be a moral impossibility of ever convicting upon 
such an information. If the informer should establish 
the negative of any part of these different qualifications, 
that would be insufficient, because it would be said, ruin 
liquet, but that the defendant may be qualified under 
the other. And does not, then, common sense shew, 
that the burden of proof ought to be cast on the person, 
who, by establishing any one of the qualifications, will 
be well defended ? Is not the statute of Anne in effect a 
prohibition on every person to kill game, unless he 
brings himself within some one of the qualifications 
allowed by law; the proof of which is easy on the one 
side, but almost impossible on the other ? I remember 
the decision of Rex v. Stone; and the arguments of the 
learned Judges, who held the necessity of giving negative 
proof, were undoubtedly urged with great force; but I 
felt at the time, that if they were right, it would, in 
most cases, be impossible to convict at all. But in 
Sjpieres v. Parker (6), I find Lord Mansfield laying down 
the rule, that in actions upon the game laws, (and I see 
no good reason why the rule should not be applied to 
informations as well as actions,) the plaintiff must nega¬ 
tive the exceptions in the enacting clause, though he 


(«) 22 A 23 Car. 2, c, 25, s. 3, 


(6) 1 T. Jt. 144. 


throw 
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throw the burden of proof on the other side. The sajne 
was said by Heath J. in Jelfs v. Ballard (a ); and such I 
believe has been the prevailing opinion of the profession, 
and the practice. I am, therefore, of opinion, that this 
conviction, which specifies negatively in the information 
the several qualifications mentioned in the statute, is 
sufficient, without going on to negative, by the evidence, 
those qualifications. 

Bayley J. I am of the same opinion. I have always 
understood it to be a general rule, that if a negative 
averment be made by one party, which is peculiarly 
within the knowledge of the other, the party within 
whose knowledge it lies, and who asserts the affirmative 
is to prove it, and not he who avers the negative. 
And if we consider the reason of the thing in this par¬ 
ticular case, we cannot but see that it is next to im¬ 
possible that the witness for the prosecution should be 
prepared to give any evidence of the defendant’s want 
of qualification. If, indeed, it is to be presumed, that 
he must be acquainted with the defendant, and with 
his situation or habits in life, then he might give 
general evidence what those were; but if, as it is more 
probable, he is unacquainted with any of these matters, 
how is he to form any judgment whether he is qualified 
or not, from his appearance only ? Therefore, if the 
lavr were to require that the witness should depose 
negatively to these things, it seems to me, that it might 
lead to the encouragement of much hardihood of swear¬ 
ing. The witness would have to depose to a multitude 
of facts; he must swear that the defendant has not an 
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(a) 1 £.$P. 468. 
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estate in his own or his wife’s right, of a certain value]; 
that he is not the son and heir apparent of an esquire, 
&c.; but how is it at all probable, that a witness should 
be likely to depose with truth to such minutiae ? On the 
other hand, there is no hardship in casting the burden 
of the affirmative proof on the defendant, because he 
must be presumed to know his own qualification, and 
to be able to prove it. If the defendant plead to 
the information, that he is a qualified person, and re¬ 
quire time to substantiate his plea in evidence, it is 
a matter of course for the justices to postpone the 
hearing, in order to afford him time, and an opportunity 
of proving his qualifications. But if the onus of proving 
the negative is to lie on the other party, it seems to 
me, that it will be the cause of many offenders escaping 
conviction. I cannot help thinking, therefore, that the 
onus must lie on the defendant, and that when the 
prosecutor has proved every thing, which, but for the 
defendant’s being qualified, would subject the defendant 
to the penalty, he has done enough; and the proof of 
qualification is to come in as matter of defence. As to 
the objection that this evidence is consistent with the 
supposition, that the game was in the waggon of the 
defendant, without his knowledge, I think the fact of its 
being in his waggon, raises a presumption the other 
way, that it was there with his knowledge. If the de¬ 
fendant could have shewn, by evidence satisfactory to 
the justices, that he did not know it, that would have 
presented a very different case; but where the witness 
has proved that the defendant had it in his custody and 
possession in his waggon, surely such evidence being 
unanswered, warrants this conviction. 


Holuoyd 
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Holroyd J. (a) I also am of the same opinion. It is 
a general rule, that the affirmative is to be proved, and 
not the negative, of any fact which is stated, unless 
under peculiar circumstances, where the general rule 
does not apply. Therefore it must be shewn, that this 
is a case which ought to form an exception to the ge¬ 
neral rule. Now all the qualifications mentioned in the 

* 

statute, are peculiarly within the knowledge of the party 
qualified. If he be entitled to any such estate, as the 
statute requires, he may prove it by his title deeds, or 
by receipt of the rents and profits : or if he is son and 
heir apparent, or servant to any lord or lady of a manor 
appointed to kill game, it will be a defence. All these 
qualifications are peculiarly within the knowledge of the 
party himself, whereas the prosecutor has, probably, no 
means whatever of proving a disqualification. If this 
be so, instead of saying that the general rule of law 
ought not to apply to this case, it seems to be the very 
case to which the rule ought peculiarly to apply. The 
other objections do not appear to me to be well founded; 
and, therefore, I think this conviction ought to be af¬ 
firmed. 

Conviction affirmed. 

Nolan and Berens were to have argued in support of 
the conviction. 

(a) Abbott J. was absent upon the special commission. 
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TIiq King against The Inhabitants of TJck- 


FIELD. 


JJTPON appeal, the Court of Quarter Sessions for the 
hiring himself, county of Susse,v confirmed an order of two justices 

had a daughter J J 

of the age of for the removal of James Marshall from Hurstperpoint to 

eighteen, who 

from the age of JJckJield, subject to the opinion of this Court upon the 

four had lived ■ . 

with her grand- following CflSC l 

beenmtdnt!iin- d The pauper, James Marshall , being legally settled 
ht dCt^and 11 in the parish of Udjicld, on the 10th of April, 
he^grandnuf 1802, hired himself for a year to one Jeffery , then rc- 
ther^whiehcon- siding in the parish of Tonbridge , in the county of Kent, 
attained twen- and continued in the service of Jeffery in that parish fpr 

ty-onc, the 

grandfather the whole year. Marshall was a widower at the time of 

wiu directed* his hiring himself to Jeffery , and had one daughter, 

ther g to educate Frances , eighteen years of age, who had beep separated 

her o“7 ^om him at the age of four years, and had lived with 

the d *andmo^ her grandfather until his death in 1801, during which 

afte^h ’ l* rae she was entirely supported by the grandfather, the 

decease to the pauper contributing nothing for her maintenance. The 
daughter: 

Held, that the grandfather by his will devised the residue of his estate 

daughter was , . . 

notemanci- (which amounted to 1600/.) to his executors m trust, to 

^endy d pau- place the same out upon security, and pay the interest to 

wthliTstat 1 ’ his wife for life for her own use; and he directed that 

3 and 4 M. hi s w if e should, during her life, thereout educate and 
a person not ° 

hating a chad maintain Elizabeth and Frances , the children of his late 

at the time of 

the hiring. daughter Elizabeth Marshall , and after the decease of 

1 t 

his wife he gave the said residue equally to be divided 
between the said Elizabeth and Frances ; but in case his 
wife should die before they attained twenty-one, the 
interest to be Applied to their maintenance and edu¬ 
cation 
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cation during their minority, and upon their attaining 
twenty-one respectively, the principal to be paid to them 
accordingly; and if either of them should die under 
age and without leaving issue, her share to go to the 
survivor; but if either should die under age leaving 
issue, her share to be equally divided between such 
issue, as they attained twenty-one, the interest in the 
mean time to be applied towards their maintenance and 
education. After her grandfather's death Frances con¬ 
tinued to live with her grandmother, and was entirely 
supported by her until she had attained twenty-one, and 
was living with her at the time when the pauper hired 
himself to Jeffery, and never returned to her lather. 
The question was, if the pauper gained a settlement in 
Tonbridge by this hiring and service. 

Courthopc and Long , in support of the order of ses¬ 
sions, argued that he did not; because his daughter 
Frances , at the time of the hiring and service, not being 
emancipated, but still dependent on her father's family, 
the pauper could not, within the intent of the statute 
3 and 4 JV. <$• M. c. 11. s. 7- be deemed “ an unmarried 
person, not having a child.” For the distinction is, if 
the child be in a condition to follow the father's 
settlement so as to be capable of becoming a bur¬ 
then to the parish where the father is hired and 
serves, such hiring and service is not within the 
statute; aliter, if the child be emancipated from the 
father’s family. But a child may be separated from 
its family without being emancipated; and so long 
as it is in a state of pupillage, or durante minoritate t 
it is, in the eye of the law, still dependent on and con¬ 
stituting a part of the parent stock, notwithstanding any 

P 4 length 


1816. 

Tbu Kino 
mrqimt 

ants of 
Ucxraui. 



216 


CASES in TRINITY TERM 


1816. 

The Kino 

against 
The Inhabit ■ 
ants of 
UcKFuan 


length or distance of separation, and may return and be 
incorporated into that stock; and authorities are not want¬ 
ing to shew that the law respecting emancipation does not 
operate by relation to the time when the separation first 
took place, although such separation continue until after 
the child attain twenty-one. (a) Which doctrine applies 
to the present case, as far as regards the separation of 
Frances the daughter, and her continued residence with 
her grandfather and grandmother, and the hiring and 
service of the father. And as to the provision made for 
her education and maintenance by her grandfather’s 
will, this did not alter the relative situation of parent 
and child: the assets might have failed in toto , or might 
have been withheld in part or for a time, in which cases 
the child must necessarily have been remitted to the 
father for support, 

D'Oyly and Marshall , contra, took a distinction, that 
here the daughter was not only separated at early infancy 
from her father’s family, and maintained by the bounty 
of others, and continued to live separate until she 
attained twenty-one, but from the death of her grand¬ 
father she became suo jure entitled to a maintenance of 
her own, for such was the effect of the direction in her 
grandfather’s will (5): so that from that time, which was 
prior to the hiring and service, she was no longer depend¬ 
ent on any one for support; and the relation between 
the parent and child, so far as regards any dependence 
or support, was completely at an end. And though it 
be possible that the fund, to which she was entitled in 
her own right, might fail, may not thu same be said of 

(а) Hear v. Edgworth , 3 T, Jt. 353, Iiex y. Wi/lton cum Twambrookes x 
V>. *55, 

(б) Sacks v. England, % Vertu 46$, 
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any other change of condition, which would clearly have 1816. 
worked an emancipation ? As marriage, for instance, or ^ 
the enlisting for a soldier: both these may fail to afford 

' - The Inhabit. 

the provision usually to be expected from them; yet ants of 
these have been held to work an emancipation. It 
is sufficient, therefore, that the independence acquired 
is in its nature permanent: the greater or less pro¬ 
bability of its being defeated is not the question. 

It may be remarked, however, upon this point, if it 
were material, that the fund provided in the present 
case, being under the control of trustees, was more 
than ordinarily protected against failure. Nor does 
emancipation, with reference to settlement, import an 
exemption from parental authority. Suppose a child 
should acquire a settlement by renting a tenement, 
would it not be thereby emancipated, as to settle¬ 
ment? but would it cease to be subject to parental 
authority ? 

Lord Ellenborough C. J. This is a perfectly new 
head of emancipation. The question is, if, on account 
of a testamentary bounty left to this child by her re¬ 
lation, the child shall be deemed to be emancipated from 
all control of the father, and the father to be discharged 
from all claims of the child for maintenance, if that 
should become necessary. If such a provision as this 
amounts to an emancipation, the consequence will be, 
that the devolution of an estate to a child, from the 
mother, for instance, would operate in the same way, 
and discharge the father from the duty of maintenance. 

This, then, is quite a new head of emancipation. The 
cases of emancipation put by Lord Kenyon in Rex v. 

Wittan cum Tmmbrookes, are the child’s attaining its full 



£18 


CASES in TRINITY TERM 


1816. 
The Kixg 

against 
The Inhabit¬ 
ants of 
Ucxmu). 


age, or being married, or gaining a settlement for it¬ 
self or, as in the case of the soldier contracting a relation 
inconsistent with the idea of his being in a subordinate 
situation in his father’s family. Not one of these is 
the case here 5 it is a case sui generis. If, therefore, it 
is to be considered as an emancipation, it must be on 
some reason or principle. Now, the reason why it 
should be so considered is said to be this, that the pro¬ 
vision made for the child secures to her an independence 
and maintenance, and to the parish a discharge from all 
probability of burthen on her account. The statute 
3 W. <$r M. enacts, that if any unmarried person, not having 
child or children, shall be lawfully hired, &c.; which has 
been construed to mean, that if he has no child that can 
be a burthen to the parish in consequence of his acquir¬ 
ing a settlement there, he shall be considered as not 
having a child within the meaning of the statute. But 
was that the case of this pauper when he hired himself? 
The property devised was merely in trust for the use and 
benefit of the grandmother, in the first instance, with a 
direction to her, certainly amounting in equity to an 
obligation to maintain the child, and after the grand¬ 
mother’s death to the child. But this trust might have 
failed ; the trustees might have violated it and not pqid 
the interest to the grandmother, or she might have 
proved unfaithful to her trust and refused or neglected 
to maintain the child; in which events, so long at least 
as they continued, the child must have resorted to her 
father for maintenance, who was not discharged by any 
emancipation of the child from the parental obligation 
of providing for her maintenance. It seems to me, 
therefore, under these circumstances, that the father was 


pot in the situation of a person not having a child within 

the 
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the meaning of the statute ; because he had a child, who 
would have a right to share with him, if he should be un¬ 
able to provide one, a maintenance from the parish where 
he should become settled, and who consequently might 
be a burthen to the parish. He was a person having a 
child, who might, in the eventual failure of the funds 
bequeathed for her support, claim a provision from him, 
and he again might have claimed to have the control 
and custody of her at any time. The case has certainly 
been ingeniously argued; but I think it does not amount 
to an emancipation either to discharge the rights of the 
one or the duties of the other, 

Rayeey J. I am of the same opinion. The rule is, 
that the child’s settlement shall shift with that of the 
father until the child is emancipated. This is a perfectly 
new case, and different from all the other cases of eman¬ 
cipation. A provision is made hy the will of the grand¬ 
father for the maintenance and education of the child, 
who is living with her grandmother, apart from her father’s 
family; and the question is, if such a provision can be 
said to deprive the parent of his rights over his child, to 
resume to himself the care and custody of her, or can 
relieve him from the duty of maintaining her. If this 
case amounts to an emancipation, would it not be the 
same, under the like circumstances, at whatever age the 
child might be ? For the law makes no distinction in 
respect of the different ages of infants under twenty-one, 
at which time the parental authority ceases, and the 
father has no right to reclaim his child. Let us then 
put the case of an infant of very tender years, for whose 
maintenance the grandfather should make a provision 
by his will; could it be contended that such a provision 
would preclude the father from insisting upon having 

bis 
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his child returned to him ? I think that could hardly 

be contended. But, to come nearer to the present 

case: suppose, after the year’s service of the father, the 
« 

child then being of the age of nineteen, had returned to 
the roof of her father, the father having then acquired a 
new settlement by such service, can there be a doubt that 
the child would have taken that settlement; and yet, if 
she was once emancipated, she could not, because she 
would be emancipated for ever. If, then, she would 
have been entitled to the father’s subsequent settlement, 
that shews that the separate provision made for her by 
her grandfather’s will could not operate as an emanci¬ 
pation. I therefore think, that as she was not eman¬ 
cipated, but, notwithstanding the separate provision 
made for her, continued part of her father’s family, and 
capable of deriving from her father any settlement which 
he might acquire, 6he was a child who might become 
chargeable to the parish in consequence of his acquiring 
a settlement. If so, it follows that the father was not in 
the situation of a person who is capable of acquiring a 
settlement by hiring and service; that is, a person not 
having a child within the meaning of the statute. 


Holroyd J. (a) I concur in opinion with the rest 
of the Court. The maintenance provided for the child 
by the will was precarious, and the obligation of the 
father to maintain her still continued. The father’s 
control over the child also continued; and therefore, 
there is no ground upon the cases, or upon principle, to 
hold that the child was emancipated. I therefore think 
that the father was not in a situation to acquire a settle* 
jnent by hiring and service. 

Order confirmedi 


(») Abbott 3• nas absent upon the special commission, 
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1816. 

The King against Bell. r**w**^ 

b June 19th. 

PON appeal by Bell to the Quarter Sessions for Theleweeof 
the county of Cumberland,, against a rate made for gros# not 
the relief of the poor of the township of Cockermouth , 
the Sessions confirmed the rate, subject to the opinion 
of this Court upon the following case: oc ^P“ c y 

The Earl of Egremont is lord of the manor of Cocker- 
mouth, and owner of the soil of the streets of the town of 
Cockermouth. He, or his lessees, have from time im¬ 
memorial collected and received certain tolls of corn sold 
in the market; the toll has, however, been hitherto col¬ 
lected at the commencement of the market out of every 
sack brought and exposed for sale. The Earl, or his 
lessees, also receive payments for stallage there from per¬ 
sons using stalls, and exposing upon them such things 
for sale as are usually sold on stalls; and the Earl, or 
his lessees, take the sweepings of the streets. The 
market is a market by prescription, and is holden in the 
public street and highway in the town of Cockermouth , 
where the sacks of corn are set down for sale, and the 
tolls are there taken. The tolls of corn are a handful 
out of each sack; Bell is the present lessee of them, and 
pays a yearly rent of 502. to the Earl, and as such lessee 
takes the tolls of corn in the market; but he is not an 
inhabitant of the township of Cockermouth , nor possessed 
of nny property within it, except these tolls; the tolls 
yield an annual profit. Bell is rated in the assessment 
for the relief of the poor of Cockermouth as follows: 

“ David Bell, corn tolls - - - 15s.” 

He is not lessee of the stallage, nor of the sweepings of 

the 
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the market, which are rented by other persons, who are 
seVerally rated for them to the relief of the poor in the 
same rate. The question is, whether Bell is rateable in 
respect of these tolls. 

P. Courtenay , in support of the order of Sessions, con¬ 
tended that Bell was rateable as occupier of the soil 
of the market; not, indeed, as having the entire occu¬ 
pancy, but as occupying it by a partial pernancy of the 
profits, which is enough, (a) These tolls are in the 
nature of stallage or pickage; for the setting down 
sacks in the market is an user of the soil, of the same 
nature, if not to the same extent, as pitching a stall ; and 
it has been adjudged, that although every man has of 
common right liberty to come into a public market for 
the purpose of buying and selling, yet has he not of 
common right liberty to place a stall there, and trespass 
may be maintained for it by the owner of the soil. (A) 

Lord Ellenborough C. J. I cannot say, upon this 
statement, that the appellant is an occupier of land. 
Would he not be equally entitled to the toll, although 
the sacks were not set down in the market, but were up¬ 
held on the shoulders of those who exposed the corn to 
sale? There is nothing to give this toll a corporeal 
quality. 

Bayley J. Bell is assessed in the rate for corn tolls, 
which it is plain from the statement of the case were mere 
market tolls, and not incident to the soil. In Heddey 
v. Welkouse (c) the distinction is well taken; for it is said, 

(а) Bex v. Baptist Mill Company, ante, 1 vol. 612. 

(б) Mayor of Northampton v. Ward, 2 Str. 1238 . Mayor of Norwich 
v. Swann, 2 Bl. R* ,1116. 

(c) Moor, 474. cited in 2 sir, 1239. 


if 
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if the king grant a fair or market with toll certain to one 1816. 
and his heirs, *to be holden in land, which is borough- 
English, and the grantee die, the heir at the common 
law shall have the market and the toll; but the younger 
son shall have the stallage and pickage, with the soil, 
by the custom. 

Holroyd J. (a) These tolls would be equally payable, 
if the soil had belonged to another. 

G. Lamb was to have argued against the order of 
Sessions. 

Order quashed. 

(«) Abbott J. was absent on the special commission. 


Matson against Booth. 


Thursday, 
June 20th. 


C ASE. The plaintiff declares that one (?. &, on the A sheriff is 

t . , , bound to let his 

14th July 1815, sued out a capias ad respondend., prisoner arrest- 

directed to the sheriff of Huntingdon, , against the plain- proc^Tatlarge, 

tiff, returnable on the morrow of All Souls, indorsed for gbleTsuretiesj 

bail for 1108/., which writ, on the 15th July, was de- 

livered to the defendant, then sheriff of the said countf; » three of 

by virtue of which the defendant arrested the plaintiff, spectiveiyworth 

* more t * 1Bn * e 

and detained him in custody until he tendered to de- penalty of th« 

fendant, on the 20th September, reasonable sureties of ficient, though^ 

sufficient persons, to wit, G. Farey, T. Normington, ^worthless 

J E. Holder, W. Martin, and T. E. Fisher , the same ^r^ad- 

being then and there responsible and sufficient persons, „ u o ^ *" r " 

and having and each of them having sufficient within 

the county, and who were willing and offered to become cuted, but be- 

bail for the appearance of the plaintiff at the return of has accepted it, 

the writ. Yet the defendant, not regarding his duty of the sheriff 

and the prior 

obligors, does not vacate the bond or make a new stamp necessary, 

as 
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as sheriff^ &c. refused to accept the sureties, and de¬ 
tained the plaintiff in custody, under colour of the said 
writ, until the 29th September , contrary to the form of 
the statute; by means whereof the plaintiff was de¬ 
tained in prison an unreasonable time, and during that 
time suffered in body and mind, and was prevented 
from transacting his affairs, and injured in his credit, 
and hath also incurred the risk of being proceeded 
against as a bankrupt. Plea not guilty. 

At the trial before Wood B. at the last assizes for 
Huntingdon , the case was thus: the plaintiff was ar¬ 
rested on the 15th of July , and continued under that 
arrest until the 20th September following, on which day 
his attorney made application to the under-sheriff’s 
brother, then acting for the under-sheriff in his absence, 
for the plaintiff’s discharge, and tendered a joint and 
several bond, executed by the plaintiff and the first 
four sureties named in the declaration, with a blank for 
another obligor, and made to the defendant as sheriff, in 
double the amount of the sum sworn to, conditioned 
for the plaintiff’s appearance in the said action, and 
attested by two witnesses, one being of the name of 
T. E. Fisher , who tendered the bond, and asked the 
under-sheriff’s brother if he were satisfied with the 
sureties, adding, that if it was desired he (Fisher) would 
also execute it; to which proposal the under-sheriff’s 
brother assenting, Fisher executed the bond, the other 
obligors not being then present. Three of the sureties 
were proved to be severally worth more than the amount 
of the penalty of the bond, the other two to be worth a 
sum under the amount of the sum sworn to. After 
Fisher had executed the bond, the under-sheriff’s bro¬ 
ther went to the office, and on his return told Fisher 
that his brother had left orders that he would take no 

bail. 
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bail, and then laid the bond 4W #e table j|fe|^'lelt it* 
On the 29th of the |»nie UMujftu^hc bond ? W!afc> again 
tendered and accepted, and t^p^hiintilT was liberated. 
It was objected at the trial, that the security tendered 
to the sheriff was iiisupcicnt, because the adding an¬ 
other obligor after the bond was executed, without the 
privity of the former obligors, was an alteration material^ 
to avoid the bond; and also because this addition ren¬ 
dered a new stamp necessaiy. It was further objected, 
that each surety ought to have sufficient to cover the 
amount of the ’debt foi which he became surety ; arid 
accordingly the plaintiff has averred in his declaration, 
“ that they wei e responsible persons, having and each* 
of them having sufficient within the county/' These 
objections were over-ruled; the learned Judge observing 
as to the latter, that the statute (n) neither prescribed 
any particular number ot sureties, nor that each (Should 
be worth any particular sum, the words being geperal, 
“ reasonable sureties of sufficient persons having suffi¬ 
cient within the county.” The jiuj found for the plain¬ 
tiff, damages 4 Ql. 

Blossrt Serjt. obtained a luk nisi m the last term foi <t 
new trial, renewing tht so objections; 


18 Hi. 


fyjAlMif. 

tot 

SW«* 


And the rule now coming on, Bio Ht Serjt. and jSVos/s 
were heard in support ot it; and/ as to the first poiril, 
they distinguished this case horn Zouc)i\. Clay {!>)■, be¬ 
cause in that case, accouliug to the report in Lmnz , the 
addition was made with the consent of all parties. Tlv 
same distinction was taken in Marc/cham v. Qonaston* (< 1 

(a) J5 H, 6* f* 9. , 

{(,) 1 Veno/l**, 2 Ad, VU SHl g/ft. 

(r) Moot ' 5 '" < ,<u Eh G&C, * 


you v. 


nd 
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Bayi.ey J. (a) With r< spec,. to the objection upon the 
•stamp, 1 am not aware of agiy ease like the present, in 
which it has been holden that a new' stamp is necessary, 
li’abill be altered while it is still iu the drawer’s hands, 
before it gets into circulation and i-> accepted, it has 
never been considered that a new stamp was lequisite; 
otherwise, if it has been accepted, for then it has become 
a complete bill. Now- here the bond was never out of 
the lmncK of the obligoi ; it remained with his agent, 
and never passed to the obligee*. As my Loid has re¬ 
marked, all was ,n jteu, the bond was in the nation of 
an esciow onlj. Upon the other points, also, I think 
that this application fails. When the bond was ori¬ 
ginal!} lender* d u» the sheriff, mul lie refused it, it 
seems to me that it was free from objection ; and that 
the addition of Fishet\ name to it did not vacate the 
bond. The addition was made with the concurrence of 
the agent of the obligoi s at a time when the bond could 
be corrida ed no otherwise lh«u as in the nature of an 
escrow; and, being made with the concurrence of the 

t. 

f>i) l.oul / ''.nbtitJti ’’ C J, left fhi Court durmt» Uu. argument 

iS agun 


And as to die necessity of afresh stamp, they argued that 
the bond, by the insertion of Fisher** name, became a 
new and different instrument, for it Mm complete as it 
stood before; consequently it required a new stamp. 
Lastly, the obligation being joint and several, each may 
be sued severally, and has bound himself to the whole 
amount, and therefore each ought to have a sufficiency 
to that amount; and this the plaintiff has undertaken 
by lus averment to prove, which is a material averment, 
and cannot be struck out. 
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agent of the obligors, it is thd'saflie as if it had been 
with their concurrence, which filings the case within the 
authority of Zotick v. Clay. As%o the objection, |ipdn 
the insufficiency of sonmof the sureties individually, it 
"seems to me that botbPthe language and meaning of 
the statute have been satisfied. Throe of the sureties 
were worth more than the penalty of the bond, that is, 
double the amount of the sum swoi n to: the addition 
of two other obligors Certainly oUght not to have die 
effect of vacating this bond. 

Hoi.ro yd J. (a) I am of the same opinion; and think 
this rule ought to be discharged. When the bond was 
tendered it was an available security with sufficient 
sureties, and the addition of the other obligor was by 
the consent of all parties. Nor is it necessary that 
each should be worth the whole amount, where there is 
a sufficient number of that description. Suppose the 
defendant, instead of the general issue, had pleaded that 
each was not worth the full amount, would not such ft 
plea have been demurrable ? I apprehend it would. T 
therefore tlunk that this rule for a new trial should'be 

h 

discharged. ’ 

Rule discharged. 

* 

( i) tlbh >ti 1. w absent on tJ o sjuti tl umitni-sibn 
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Fniaj, RomNsoN and Olliers, Assignees of Clarkson 

Jnn iMsl ° 

and pARKLii, Bankrupts* Machonnli.i 
andOtliers, Assignees of G. Sharp, W. Sharp, 
and G. Sharp the Younger. 

An assignment r J'lIOYE3t for the nhip Wane and 500 tons of oil, 

carnings'-imi Tien, geuei.il issue. At the uiftl before Lord El 

d^nofcvtilfd kenbowuoh C. J., at the London bit lings after Michul 

to profits not m ?WflS t ejm 1814, there wns a \cidkt for the plaintiffs as 

iwi or potential, the ship, and for tin 1 defendants as to tla oil, bubjeit 
at the time ol * It . 

the assignment , to the opinion of the Court on the following ra-i • 

therefore where 

r.assigned by The ship Dane being the pioptrfy of AYiw/'m, 
freight,elm- Clarkson, and Pat In, (though itgisleitd only m tin 
fit?o/Sieuiip names of Clarkson and Paihiu) was chaltered by them 
aftc’rwareiVm^ to *h e b-anspot t-lx>ard, and continued in this sen ice 
voyage to the un fj[ (he end of the vtar lhll, when she was di - 

A mtk Seas, ob- * 

tamed a quan- charged. She was then’fitted out In the same ownu 

tit> of oil, the ** “ 

produce of lor the wlmle»fr-lu.ry in the Sotdfi Si as. All the oidt'is 

whales taken m 

the said vo> age for the diffeient pints of tin outfit wine given by them, 

Held, that tins M * , , . , * 

oil did not -and the bills ol the the tinea snun employed in the out- 

tbHMgwDOTii; fit were entitled “ Captain Ketmm and Owners oi 

had* no pro gn0r Ehip Wane” and were bent in to tlkm, mid some of 

petty, actual 

oi potential, in the oil, at the time of assignment, and the voyage was not then contem¬ 
plated , 

The statutes26 3. f> CO- and 54 ti 5rd8 do not enuie to prevent the operation ol tin* 

stat at Joe. 1 c. ill. S. u., Upon JlrUtih rigistmd ships, theufou, when* laiug 
owner ot a ship, conveyed the same to but by the consent of A continued to have the 
order and disposition, until he became bankrupt Held, that the property pissed to the 
assignees of C, though the transfei was Complete multi the register .lets. 

A deed executed and indorsed on »former deed, as a further security for advances made 
and io bfe made under the hnst deoil, is exempted tiy 4b 6.3. 1 .149. from an ud mhiim 
duty, if die hist dea^he stamped with an ad mhrem stamp. 

A bUl ol sale of a ship is not vend, though it onut to set forth the true consideration, and 
u not stamped with da di valorem , tyR the parties thereto are liable u>& penalty 

- ) 

tlu 
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the bills were paid by them. The captain was also 181(5., 
appointed and employed by them, and all ordinary acts i {oD j Ni ^ 
of ownership were exercised 4)f‘them. The ship sailed auinmi 

‘ • Macdonneu.. 

upon this adventure for the South Seas on the 12th oi 

_ ffi , ( 

May, X 812. For some time before this, Messrs Sharps 
had been in the course of advancing*large sum®, to the 
house of Robinson, Clarkson , and Parka’, by means of 
bills of exchange, the repayment of which had been se¬ 
cured to the Messrs. Sharps at different times, by several 
deeds, as hereafter mentioned ; and this adventure to the 
South Seas becoming a subject of discussion between 
the two houses, it was stated to the Messrs. Sharps, and 
consented to by them, that^the proceeds of the adventure 
should be applied in liquidation of the advances made 
by them ; and these advances were continued to be made 
at. diIf *rent times down to the period of the bankruptcy 
of the two houses, at which time there was a debt due 
from Robinson, Clarkson , and Parker to the Sharps, ex¬ 
ceeding the value of the ship and cargo. The following 
deeds were from time to time made to secure to the 
Sharps the repayment of their advances. By the first, 
dated 10th of Map, 1810, reciting that Robinson, Clark¬ 
son, and Parker had requested the Sharps to lend them 
divers sums of money, which they had agreed to do on 
having repayment thereof with interest secured by an as¬ 
signment of five ships mentioned in. the deed, their freight 
and earnings; and that die said five ships had Seen as¬ 
signed to the Sharps by five bills of sale, of the siune date, 

Robinson, Clarkson, and Parker assigned to the Sharps and 
their assignees all the freight and earnings then due, or 
thereafter to become due, and the benefit of all contracts 
for the hire of the said- ships* subject to a proviso for 
reconveyance *of the said ships, &e. if Robinson, Clarkson, . 

Q 3 and 



2$0 


CASES in TRINITY TERM 


J 816 . 

- " ■ » 1 

Robinson 

trqtiutU 

Macuonkili™ 


and Parker should, within two months after request in 
writing, pay to the Sharps all sunns of money which they 
had or might thereafter ’’have advanced. By another 
indenture, (li?th of November, 1810,) between Rnbmson, 
Clarkson, and Pari nr of the first part, Chen les East 
Walkdcn of the second, and the Shai'ps of the third, re¬ 
citing the deed of the 10th May, 1810, and that Robin¬ 
son, Clarkson, and Parket were the sole owners of the 
ship Crisis, and were owners, together with* Wcdkdm, of 
the ship Southampton ; and alsp that JValMen was sole 
owner of the ship Avne; and that it had been agreed that 
these three ships, Freight, earnings, and policies of in¬ 
surance, should be assigned to the Sharps as a further 
security for the sums of money secured or intended to 

he secured by the first-mentioned indenture; and that in 

4 ? 

pursuance of the said agreement, the said three ships 
bad been transferred to the Sharps by three bills of sale 
under the hands and seals of Robinson, Clm Lon, and 
Parler, mid by a bill of sale under the hand and seal of 
Waltcdcn ^ Robinson, Clai'kson, and Par la, and Wall dm, 
assigned to the? Sharps all the freight, earnings, profits, 
&c. of -the said three ships, with a nrousn that the 

<t 

Sharps should stand possessed of the said ship*, fre ight, 
and eamirtgs, &c. subject to the same provisoes, &c. as 
in the- first-mentioned indenture. Both these deeds 
were stamped with a stamp of 20/. On the latter was 

V 

indorsed another deed, bearing date the J 5th December, 
1810, stamped with a stamp of XL 1(K, ami made be- 
twffen Robinson, Clarkson, mal Par lea, of the one part, 
#hd the Sharps of the other; whereby, reciting that 
Robinson, Clmhon, and Parker were the sole owners of 
the ship 'War^e, and the freight and earnings thereof; 
and that throy* as a further security to the Sharps foi all 
^ "ticl* 
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*>uch s»uras of money as by the said indenture of the 
12th November were expressed to be secured, had agreed 
to assign to the Styips and then* assigns, the freight 
earnings, &c. of the sh ; p Wat re { Robin sta, Clarkson, 

, t 1 ' ' t i J * t 1 

and Parker assigned to the Sharps their executors* ad¬ 
ministrators, and assigns, all the fr$gh f ; earnings, pro¬ 
fits, and sum and sums of money then due, pr which 
might thereafter become due on account of the saw! ship, 
and the benefit of all agreements fot the hire of the said* 
ship, and all the right, title, and ir terest pf Robinson, 
Clarkson, and Parker, any or either of them, to the 
said several premises; with a proviso that the Sb crps 
and their assigns should stand possessed of the said 
freight, See, upon Lire same trusts, &c. and subject to 
the same powers, See. as declared in the indenture of the 
10th May , 1810. The ship Warre was conveyed by 
bill of sale bearing date July 4th, 181J, stamped with a 
stamp 1Z. 10.s\, and purporting to be made for a consi- 


1816. 

JtOdlNSOH^ 

ingQWt 

MAt'BOMJlItU,. 

t / - 


deration of 10,?. between llobimon, Clarksmj md Parker 


of the one part, ami the Sharps of the other part. The 
advances by the latter to the former were the consider¬ 


ation of this deed, for which advances ft. wap executed 
as a security. The Sharps resided in Lpndmm well as 


Robmson , Clarkson, and Parker, but Parker formerly 
resided at Hull, to which port the Wairc originally ■be¬ 
longed, and was there registered; and as she was at sea 

|f * 4> t * 

at the time of the execution of the bill of sale, a copy of 
it was, on the 8 th of July, i 811, delivered to the proper 
officer of the customs at Hull, and duly recorded there, 


pursuant to the statutes for the registration of British 
ships; and on the 9th of May, 1812, the Havre being 


then in the port. of London, the Hull certificate, of, 
registry was delivered up to be cancelled, and pjke-/-gas 

t Q 4 regis- 



232 

1816 '. 


* J&ROMNMI!. 
againU 

Macjxjnxeix 


CASES in TRINITY TERM 

registered de novo in the port of London, in the names of 
the Sharps , and a certificate pf such registry was obtained, 
with which certificate she sailed on her voyage to the 
South 'Seas. The said ship did not return to Hull , nor 
was any indorsement of the transfer to the Sharps ever 
made On tile Hull certificate of registry. The oil in 
question was obtained in the whale-fishery upon the 
voyage above mentioned. The case stated a conversion 
by the defendants, and that the Sharps became bankrupts 
on the 1st of October, 1812, and Robinson , Clarkson, 
and Parker on the 80tli of January, 1818, and that the 
ship IVarre arrived with the oil in question from the 
South Seas in December, 1813. The question for the 
opinion of the Court was whether the plaintiff's were en¬ 
titled lo recover the ship and oil, or either of them. 

This case was argued at Serjeants’ Inn, before Paster 
term, by Paddy for the plaintiffs, and Richardson for 
the, defendants. For the plaintiffs it was argued, first, 
that the deed of the 15th December , endorsed upon that 
of 12tli November, 1810, was not properly stamped, not 
being within the exemption in stat. 48 G. 8. c. 140. 
sched. part 1. title, Mortgage. Exemptions, “ Any deed 
<$i'c. made as an additional or further security for ant/ sum 
or sums of money, fyc. already secured by any deed, which 
shall have paid the ad valorem duty''’ For by this ex¬ 
emption was meant only an additional security for one 
and the same sum or sums of money then advanced, but 
not where it is to extend to advances in fvturo, or to a 
kind of floating advance. Secondly, The bill of sale, 
4tli July, 18ll,f was not properly stamped, this being a 
sal|) which required an ad valorem stamp; and in all such 
cases the act (s. 22.) directs that “ the full purchase or 
consideration mtoney, Which shall be directly or indirectly 
e ' paid 
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paid or secured , $c. shall he truly expressed and iet forth” 181(5. 

Wherefore, for want of this, the bill of sale is void, ftnd * 

lluBINSOK 

the parties have also, by s. 22., incurred a penalty, which against 

* ’ J 9 r J •' jMaciiomnki.1.. 

is cumulative. Thirdly, The defendants are not entitled 
to the oil under the deed of the 15th December; for nothing 
passes by this deed but that which maj properly be de¬ 
nominated either “ freight, earnings, profits, or sum of 
money due on account of the shipwhereas this oil, 
being the produce of the whales taken in the South Seas, 
and acquired by the art and industry of man, cannot in 
any way he set down to the account of the ship. 

Fourthly, The plaintiffs are entitled, as being the as¬ 
signees of those, who, at the time of their bankruptcy, 
were the reputed owners, within stat. 2 1 Jac. 1. c. 1 9. 
s. 11of this ship and cargo. The statute is highly 
remedial, and looks to the apparent ownership, by means 
of which persons are enabled to acquire credit with the 
world. It extends alike to ships (a), as to other pro¬ 
perty ; and this, as well since the register acts as before. 

For the register acts (h) were not intended to restrain* 
the operation of the bankrupt laws, those laws not being 
mentioned in them, and the object of registration being 
alio intuitu. The object of registration was to provide 
a security that ships navigated as British should be 
really British own' d; and it is with this object, and not 
with that snowing to the world who the particular 
owner or owners are, that every transfer is directed to 
be registered. It is true that the effect cff this provision 
is to make the legal interest, as between parties to ariy 
transfer, no longer dependent upon the apparent change 
of possession, but lying in certainty in the registered 

(a) Stephens v. Sole, cited 1 V.es, 352. Hall v. Gu/niey, Co. Hank. X., 
r. 8. s. II. Esparto Hutson* ib. -Ha parte Matthews, 2 Ves. 272. At¬ 
kinson v. Mating, 2 T.Ii. 462. 

Q>) 26 Geo, 3. fi 60. 54 Geo, 3, c, 66. 


docu- 
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documents of the ship’s transfer/ in default of which the 
mere possession confers no title. Rut on the other 
hand it is reasonable to hold that as these acts do not 
provide for making public the registered documents of 
the several transfers, for the registers areriot accessible 
to the public, SO Ihey shall not work, a, prejudice to the 
rights of third persons who are strangers, to these trans¬ 
fers, when those rights intervene, by operation of Jaw, 
as arising out of the apparent and visible ownership of 
property. 

In the course of the above argument, the Court inti- 
mi tated their opinion upon the first point, that the in¬ 
dorsed deed of the 15th December was, in effect, no 
more* than an additional security for the same sum, 
that is, the same amount as secured by the former deed; 
and as to the second poinb that the default of setting 
forth the true consideration anti want of proper stamp, 
though they subjected the parties to a penalty, did not 
avoid the bill of sale. 

¥ JFor the defendant it was argued, as to the third 
point, that the oil passed by the assignment (15th De- 
cember) 4he ghip’s freight, earnings, ike. such assign- 

' 4 * \ A 

meat not being within thg^provisions of the register acts; 
Abbott. q% shipping, P. 1, c. 2. s. 50, 51., and Mcstaer 
v. Gillespie, (a) Upon the last point it was urged that 

since the register acts the stat. 21 Jac. c. 14. ss. 10, 11. 

)r > • 

did not apply to the case of, British registered ships. 
Although the tvords of the statute of Jac. are general, 
any goods or chattels,” they are not always to be 
t^en in their most extensive signification; lor Instance, 
Jo not extend to leasehold interests in land (I),, yet 

"a. 6*4. 





(a) 11 Ji r 

{!>) hmltv. % Aik* 165. Horn v: Maker, y Bust, 215. 




then 


iC 
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these arc clearly chattels; and the reason is, because in 

• 

such things the inference of property does not arise?'out 
of the mere possession, but he who would assure himself 
of the title ought to resort to tho jtitle-deeds. The case 
is still stronger with respect to ships, because as to them 
a public register is now established, to Which all mankind 
may resort for the purpose of ascertaining the title, and 
that public register must decide among all mankind 
where the property is. The registry is the evidence of 
the property, (a) 

Cm. udv. mil. 

Lord Ellen bo rough C. J. on this day delivered the 
judgment of the Court. On the argument of this case 
several questions were made. Those which arose upon 
the stamp act we disposed of in the course of the argu¬ 
ment, and to which there is no occasion at present to 
refer. The defendants* claim to the ship arises from 
the bill of sale only, but their claim to the oil is founded 
also upon the deed of 15th December , 1810, which is an 
assignment of the freight, earnings, profits, &c. of that 

v 4 '• 

ship. If that deed is to be confined to the freight and 
earnings under the then subsisting charter-party, it 
would not extend to the oil in question, because that is 

y\ ,r , t 

the produce of a subsequent voyage; and if mat deed is 
to extend to all freight, earnings, and profits'Mrt subse¬ 
quent voyages, it is open, to the objection made by the 
Lord Chancellor in Sjirtdl v. Lechmere , that it will for 
ever separate the ship and earnings; or,* if that deed 
were to be considered as an assignment of the sl|ip. 
itself, as a devise of the rents and profits is a devise ob 

( i) Curtis v, Ferry, 6 Ve$. 759. E* parte Ytlllojh 15 CO. 

the 
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the land itself, it would be void under the register act, 

because it does not recite the certificate of the ship’s 

registry. There is still another objection, however, to 
* 

the claim of the oil under the deed of 15th Dcrembn , 
1830, which is this, that the oil had no existence, 
actual or potential, at the time this deed was made; and 
to make a grant or assignment valid, the thing which is 
the subject of it must have an existence, actual or po¬ 
tential, at the time of such grant or assignment ; and 
upon this principle, an assignment of sheep which a 
lessee was to deliver to the assignor at the end of the 
lessee’s term, or of the wool which should grow upon such 
sheep as the assignor should thereafter buy, have been 
held inoperative, because the assignor had not, at the 
time of the assignment, that which lie was professing to 
assign, either actually or potentially, but in possibility 
only. Wood and Foster's case, 1 Leon. 42. ami Gran¬ 
tham v. Ilaxrfaj , Hob. 132. Nowhere, at the timl of this 
assignment, Clarkson and Parker had no property, 
actual or potential, in this oil; it was altogether matter 
of chance whether any of it would have been obtained ; 
and even the voyage in which it was obtained does not 
appear to have been in contemplation. For these reasons, 
we think the defendants have no claim under the deed 
of 15th December , 18 10. The only remaining question is, 
whether they have any claim under the bill of sale. The 
bill of sale was in July, 1811, when the ship was at »ea, but 
upon her arrival in the port of Jjondon at the latter end of 
that year, possession was not taken by the Sharps, nor was 
any act done by them till the 9th May , 1812, when the 
Hull certificate of registry was delivered up, and the ship 
was registered de nom in the Sharps * names in the port of 
London. Whether the new certificate of registry was 
< ' 1 6 . deli- 
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delivered to the captain before the instant ot h<v sailing, 
which ‘he did on tK© 12th May, JS12, does not appear; 
but although the employment of the vessel was the subject 
of private communication and discussion between llolm- 
son, Claik&on, and Parker and the Sharps, yet the ship 
was fitted out, and the captain appointed and employed by 
Robinson, Clarkson, and Parker ; every article of the out¬ 
fit was obtained upon their credit, and all the ordinary 
acts of ownership were exercised by them. There was 
therefore, as in the case of the Dyer's Plant, a continu¬ 
ance of the old ownership; and the question is, whether 
the appearance of that ownership will bring the case 
within the statute of 21 Jac. 1. r. If). That ships were 
within thai statute before the register act of 26 G. 3,, 
though the statute 7 and 8 W. 3. r. 22. in many cases 
required their registration, is clear from the authorities 
cited in the argument of Mr parte Maftheiis, Mall v. Gm- 
tun/, Atkinson Malms;, ilx pat te Batson, and Stephens v. 
Sole, and was indeed conceded upon the argument; blit 
the point relied upon was, that the register acts of 
26 and 31 (}. 3. had changed the law in that respect, 
and that since those acts no \isible ownership in a re¬ 
gistered ship could give a ri^ht under the statute of 
James. It would be matter of regret if, under the cir¬ 
cumstances of this ease, such were the law, because it 
seems apparent, that the Shar%)s wilfully postponed the 
doing any act which might be deemed equivalent to 
taking possession, until the expence of outfit for the in¬ 
tended voyage, which was considerable, had been incm- 
red under the orders and upon the credit of Messrs. 
Clarkson and Co, They were desirous that the pro¬ 
perty should be legally, but secretly, their own, and 
should appear to belong to others, in order that they' 

might 
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might in the end reap the benefit of that credit which 

the apparent ownership*would enable those others to 

obtain without pledging their own credit or rosponsi- 
, « 

bility in any degree; so that this is a case most plainly 
within all the mischief intended to be remedied by the 
statute of James ," and is one of the strongest cases that 
has arisen upon that statute. We think, however, that 
the register acts of 20 and 31 G. 3. do not repeal the 
statute of Jama. If cannot be contended that they do 
so expressly: they were passed for purposes of public 
policy, to confine to British subjects and to British built 
ships the benefit of B> itish trade. They w crc not in¬ 
troduced with any view to the convenience of individuals 
or to give notoriety to this species of property, and to 
the conveyances affecting it ; but the notoriety, as far as 
there is any, is a consequence of the* measuics adopted 
to effect the policy of the state. The statutes contain 
no provisions for enabling persons to search the regkteis 
nnd ascertain titles; and it would be voiy difficult to 
show that any individual, who may wish to obtain such 
information as the books at the custom-house will afford, 
has a right to do so, mid can compel the officers to sub¬ 
mit them to his inspection. And if this cannot he show n, 
then the ‘statutes cannot have the effect which the de¬ 
fendants wish to attribute to them, because no argument 
£an be adduced against persons from the exi itei.ee of 
documents which they have no right to see. Rut, sup¬ 
posing the right of general inspection to e\bt, it will by 
no mteu$ folio# font persons are bound to have recourse 
to Shall apftfo who supplies a ship m the part of 
ZJmimi) #pon foe orders and credit of one who appears 
and hots in that place as owner, be told by those who 
suffered hftn &ct to appear and act, that if He had sent 

to 
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to Hull lie might have learnt that this appearance was 
delusive, and that, iff point of law, the property wits 
vested in them ? We think such an argument devoid of 
reason and justice. Then is 1 there any thing in ’these 
statutes which prevents the plaintiffs from asserting their 
claim ? The measures* adopted for effecting the object 
of public policy are such, that every person claiming title 
through the medium of a conveyance as the act qf parlies , 
must show a conveyance of the form and character 
prescribed by these statutes. The plaintiffs did show an 
original title in the bankrupts whom they represent, 
grounded upon such conveyances. Has that title been 
divested, as against them, they being the representatives 
also of the general body of creditors, by any other con¬ 
veyance ? ft is admitted that deeds alone, in the case 

of an unregistered ship, would not have that effect, and 

1 » 1 1 , 11 

we think the registration and new certificate cannot 
produce it. These statutes do not affect titles passing 
by operation of law, as to executors or administrators, 
in case of death, or to assignees generally iff .case of 
bankruptcy. In these cases a title may be transmitted 
without any of the forms required by the statutes; hud if 
a title may be transmitted without these, forms in the 
case of bankruptcy generally, we see* no reason why it 
may not be so done in a particular case falling within the 
scope and object of the statute of James, though those 
forms have been complied with in a conveyance to others, 
i. <v» the Sharps; such conveyance being fraug^t>ilh all 

; ' > \v'j ; 

the mischief winch that statute was made to prevent. The 
register acts make certain formsnbcc&sary to the validity 
of transfers,conveyance% wjiuch antecedently would, 
have been good and valid without them, but it was 

if 1 4 1 h 

never intended by the legislature that a Compliance with 

these 
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r, iilay, 
.him tiNt 


A valuation 
mad. ot the pa¬ 
rish lands by 
two leurlcnt 
j anrinonm, 
appointed for 
that purpose at 
a parish meet¬ 
ing by the parish 
officers, with a 
view of equal- 
mug the- late to 
the* relief of the 
poor, was held 
not to require 
an appraisement 
stamp, it being 
merely for the 
information of 
the parties em¬ 
ploying the 
valuers. 


these form* should give validity to a transfer and con¬ 
veyance, which antecedently would have been bad and 
invalid; and wo think such an effect ought not to l»o 
attributed to them. Considering this then, as a can- 
in which a title, in compliance with the forms Which the 
register acts require, was once duly vested in the bank¬ 
rupts anti that the conveyance by the bankrupts was void 
as agiinst the plaintiffs, under the statute of James, we 
are of opinion that there must be judgment foi tin 
phnntilis both for the <d»ip and for the oil. 


Atkinson and Another again#! Fejll ami 

Another. 

^SSUMfSIT for work and labour in surveying and 
valuing lands, &e. Plea, non assumpsit. At tlu 
ttial before Le Blanc J. at the lust La tirade, assizes, tin 
case was thus: the plaintiff,, out* of whom was a fmnu 
residing on his own estate, the other a basket-inaku 
also redding oft n small property of his own, weio ap¬ 
pointed at a meeting of the parish of (Jolton, by ihe de¬ 
fendants, Who were two of the sidesmen of the pausli, to 
value the parish lands, with a view of equalizing the 
parish assessments to tire relief of the poor. Having 
made their valuation, they reduced it into writing, ami 
delivered it to' the defendants; and the question was, 
whether this valuation ought to be stumped. The point 
jbbvinghecn r|$e*v«*fat the trial, and a verdict 'found 
fi# tf&ft plaint|ffii, a rule m\ was obtui^d hi the last 
term, for entering a honsutt. 



Seat left. 
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Scarlett, (Richardson with him,) who now showed 
cause, contended, that this valuation did not require a 
stamp- And he referred to the stat. 46 Geo. 3. c. 43. 
and argued that the words “ any valuation or appraise¬ 
ment,” though general, ought to be restrained to such 
valuation or appraisement as is the proper business of a 
sworn appraiser or person required by the act to take 
out a licence. 


1816. 


Atkinson 

against 

Vni. 


J. Williams and Parh\ contra, argued that this case 
fell within the schedule imposing a duty upon “ ap¬ 
praisements or valuations of any estate or interest 
therein, oi of any dilapidations or repairs,” &c. and 
farther, that the 11th section, having expressly ex¬ 
empted K appraisements made in puisuanct of an order 
ol the Court of Adam alty,” and that the 4S G. 3. c. 14.9. 
Sched. Pent 1. 5^ G. 3. i. 184. Sched. Pent i. which are 
in pen i mater id, having also made similar exemptions, 
with a further exemption of ** appraisements made for 
the puipose of ascertaining the legacy-duties,” it fol¬ 
lowed, according to the maxim, 44 cxjrresSio ttnhts cM 
Citclusio alter ius” that all other cases, not specifically 
named, weio intended to be made subject to the duty. 


Lord Ellt nborough C. J. The statute 4fi G. 3. 
s. 4. enacts, £{ That every person who shall appraise 
any estate, real or personal, in expectation of any hire 
or reward, shall be deemed to be an appraiser within 
that act.” Now if these words arc to be construed 
literally, the consequence will be that every person who, 
in o«e single instance only, shall happen to make a 
valuation, must, without regard to chctnmtuiices, be 
subject to the appraiser’s duty. But I think the act of 
You V. R par- 


4 . 
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1816. parliament is not to be so construed; but that, accord* 

AxKiKiOjr t0 tme s P‘ r * t a,u ^ intention, the term “ ap- 

agMHxc praiser” is meant to designate a person who bears the 

known character of an appraiser; and, accordingly, 

* 

wc find die 5th section speaks of the calling or occu¬ 
pation of an appraiser. Such a person is, by the act, 
obliged to take out a licence annually, and a valuation 
made by him in the way of his calling is subject to a 
duty. Now these plaintiffs were not appraisers in any 
sense of the word, but the one a farmer, the other a 
tradesman, resident oil their own property ; and being, 
from their situation in life, no doubt, acquainted with 
agricultural matters, were applied to by the parish officers 
to contribute their aid in valuing the parish lands, 
with a view of equalizing the parish rates. There is 
hardly a farmer in the kingdom who will not be obliged 
to take out a licence if these plaintiffs must. If the 
case alluded to of fn appraisement relative to the 
legacy duty had been merely to guide the party 
in making probate, I should have thought it would 
have furnished a strong instance, in the present 
cases. But it must be remembered, that the valuer 
there is as between the executor or administrator and 
the commissioners quasi an appraiser, whose appraise¬ 
ment is not to be for ihe bare information of his em¬ 
ployer, but is to serve as a document before the corn- 
- missioners.,, The exemption of appraisements under 
the orefer of the Court of Admiralty appears to me to 
afford no argument in favour of the construction con¬ 
tended for by the defendants, because such appraise¬ 
ments would {dearly have fallen within the act, had 4jb$sy 
not been specially exempted. And, with respect to the 
.general wortjis, w ^^raiseinente of any dilapidations or 

* repairs,” 
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repairs,” they are to be considered as furnishing evi¬ 
dence between the parties, and not for the private in¬ 
formation of one only. But in this case the church¬ 
wardens and those who employed the plaintiffs did it 
not in the exercise of any public duty, but only with 
a view of guiding their own judgment. The valuation 
was not obligatory upon the parties interested, nor was 
it in itself cxtrinsically evidence between them, although 
it might possibly become so. It appears to me, there¬ 
fore, that a stamp was nol necessary. 


24 $ 

1816. 

Atkinson 
against 
j Fxu. 


Bavley J. I am of the same opinion. The distinc¬ 
tion which lias been Jaid down appears to me to be 
correct; for, I think, the words “ valuation or appraise¬ 
ment” do not extend to such as are made merely for 
the private information of parties, but to such only as 
are intended to be binding between them. If this 
were otherwise, it would follow that if an action should 
be depending concerning the value of any estate, and 
one of the parties, in order to ascertain its value, were 
to employ and pay a person, to look over the property 
and give his judgment upon that point, the result of this 
person’s judgment must not only be reduced into writ¬ 
ing and stamped, but lie himself must be obliged to 
take out a licence. 


Homovo J- («) I am also,of the same opinion. Con¬ 
sidering the act of parliament, I think that it-dops not 
extend to valuations made merely for the information 
of the individual, but that such only from whiph a right 
pf action or some certain benefit may accrue to the 
party were in the contemplation of the legislature. 
For, otherwise, if a man, for his own personal satis* 


(a) Abbott J. was absent 

It 2 


faction 
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1816. faction only, were to employ a person to give him his 
- opinion of the value of any estate, it would be necessary 

against ' to reduce this into writing and have it stamped. But 
I believe there is not any authority which makes a stamp 
necessary in such a case. It is otherwise where a cer¬ 
tain benefit is to result, or a right of action, from the 
valuation. If this required a stamp, then, by the 4th 
section of the stat, 4(> G. 3., the persons making it ought 
to have had a licence; and, by the 5th section, are 
liable to a penalty for acting without one, for they have, 
undoubtedly, made q,n appraisement within the literal 
sense of that word, if it be within the meaning of the 
statute. But I am of opinion that this case is not within 
the meaning of the statute. 

Rule discharged. 


Friday, Rands against Thomas. 

June 21st. 


Where defend- 
* ant’s name had 
been registered 
as part owner 
of a ship upon 
the oath of C., 
and he had af¬ 
terwards assign¬ 
ed his share to C. 


JN assumpsit for goods furnished to the ship South - 
amptoriy and non-assumpsit pleaded, which was tried 
before Graham B. at the last Winchester assizes, the 
plaintiff, in order to charge the defendant as a part- 
owner, proved that his name was upon the register as 
con^dcration m P a *’ t "' owne G and also that, aftlr the time when the 

of 5s., and co¬ 
venanted, that 
be liad a good 
title: Held, 

that in an action entitled to, tolone Cooke. This was the person upon, 
whc$£ oath the! register was obtained, and he was stated 
in the register; to be a part-owner. The consideration 


goods were furnished, he had esjecuted a bill of sale of 
the share which by the register he appeared to be 


against defend¬ 
ant for goods 
furnished to the 


»Wp, edging 
him m respect 

of his interest only, it was. conapeto^t to defendant to call C- ns a witness, to prove that he 
had inserted defendant’s name in th$ register without his privity or consent, and that the 
biU of sale was merely to divest him of any supposed title, 

of 
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of the assignment to Cooke was stated to be 5s. y and thp 1816. 
defendant covenanted that he had a nood title. In an- 

w • Hands 

swer to this case the defendant proposed to Call Cpoke against 

Thomas, 

to prove that he had inserted the defendant’s name in * 

the register without his privity or consent, and that the 
bill of sale was merely to divest him of any interest ho 
might be supposed to have under the Register. J t was 
objected, that it was not competent to the defendant, 
who had, by deed referring to the register, acknow¬ 
ledged himself to be a part-owner, to contradict that 
deed by the parol testimony of Cooke s also, that it was 
not competent to Cooki to contradict the oath which he 
had taken at the time of the registry; and, lastly, Chat 
Cooke being a party to the bill of sale, could not, by 
parol, contradict his own deed. The learned Judge 
rejected the witness, and there was a verdict for the 
plaintiff. 

In the last term a rule nisi was obtained for a new 
trial, on the ground of tills rejection. 

Pelf SerjL and Minchin, now shewed cause, and ar¬ 
gued, as to the general effect of registry, that where a 
person holds himself out to the world as a part-owner 
by being registered as such, he shall not be permitted 
to dispute whether in fact he be so or not; otherwise 
the register, which is for the very object of ascertaining 
the real ownership, instead of protecting, would Oper¬ 
ate as a deception upon the public. But, independ¬ 
ently of the register, the defendant has admitted his 

\ 

interest by conveying it away in the m6st solemn man¬ 
ner known to the law, and by covenanting for a good 
title]; after which it would be highly dangerous to the 
interests of trade to allow him to aver by parol the 

R 3 falsity^ 
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Kakbs 

against 

Thomas 
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f»lsily of his own (1ml. The same reasons may be 
urged against^the competency of Cooke as a witness, 
withjthc additional objection, that he would have to falsify 
his oath as well as his deed. For which reasons, pro¬ 
bably, it was ruled in X/< h son v. Thomas (7/), that CooL' s 
testimony was inadmissible, although it was proved that 
where a name has been entered in the register by mis¬ 
take, it is necessary for the parly to convey bis interest 
for the purpose of correcting the mistake. 


Lord Eu.lnborough (J. J. 1 ettnnot reconcile to my 
more mature consideration what was ruled in XiiLson \. 
Thomas. I can, indeed, w’eil understand that the wit¬ 
ness might have taker! the objection, that his being 
compelled to answer the questions might involve him 
in the penalty of perjury; but tiiis Would have been 
an objection of a different nature, not affecting his com¬ 
petency. I find that it wa 11 ? decided in 7 lei v. Teal (b), 
that a woman who had deposed cm o'ath, at the instiga¬ 
tion of the defendant, to the prosecutor's being tin 
father of her bastafd child, was a competent witness to 
prove that in truth the defendant was the father, and, 
consequently, a* It has been objected to-day, to prove 
herself forsworn; nevertheless this objection undoubt¬ 
edly went strongly to her credit. Here, it does not 
appear, whether Cooke made oath under persuasion or 
voluntarily; but supposing it to be the latter, still the 
objection, I think, ohiy goes to his credit. It seems 
.. to me, thereforte, that the evidence of Codke was ad¬ 
missible ; what &ould have been its effect, it is not for 
me to pronounce. 

(a) 1 Stark k, Jf. F. C. 8 >, (b) IJ East, .TO'). 

Bavlev 
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Bayley J. 1 think this was an objection only to the 
credit, mid not to the competency of Cool r, and it was 
surely competent to the defendant to prove the real 
transaction. The plaintiff' had not any ground to charge 
the defendant, except in virtue of his supposed interest 
in the ship; for the defendant had fiot done any act to 
render himself liable. Some months after the gpods 
were furnished, the defendant executed an assignment of 
a share of the ship, which, as he offered to prove, was 
never his in point ol interest. And, l think, it was 
competent to him to shew, that the property never be¬ 
longed to him, and that Coale\ testimony was admis¬ 
sible for that purpose. IIow far that testimony was to 
be believed was a question for the jury. 

Holuoyd J. («) I think, on the authority of Itrv v. 
Teal) that Cottle was a competent witness. If the 
defendant were liable, it was by reason of his being 
cut itled to a share in this ship; for there was nothing 
otheiwise in his couduct to make him habh. But if his 
liability depended on his title, ought not all the circum¬ 
stances relative to that fact to be enquired into ? 

* 

t 

Rule absolute. 


Gasclee was in support of the rule. 
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(a) Abbott J. wais absent. 
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I'ndcr 5T G 1. 
c 12? *.7., a 
party summon¬ 
ed before two 
justices fornon- 
paymeut of a 
church-rate, 
may gi\e them 
notice that lie 
disputes the 
validity of the 
rate, or his lia¬ 
bility to pa> the 
same, although 
no proceeding 
is commend cl 
in the cc desi- 
asticul couit, 
and where a 
party so sum- 
nWfncd told tlie 
justices that he 
would bring an 
action against 
uny person w ho 
ventured to levy 
the rate, as he 
thought he had 
no right to pay’, 
because lie had 
no c laim to oi 
scat m the 
chapel IIi Id, 
that this was 
sufficient no¬ 
tice. 


The t KrNG against The Chapelwartlens of 

Milneow. 

% 

^JjpON appeal against an order of two justices for 
the county of Lancaster » directing the payment of 
a chapel-rate, the Sessions quashed the order, sub¬ 
ject to the opinion of this Court on the following case: 

There had been an old chapel at Milrtrou\ In 
3 79<>, a new one was built in its stead, in a new 
situation, three or four hundred yards from the site of 
the old one. Rates had been made for repairs of the 
chapel within the last twenty years, and the sums in the 
present rate were the same as those charged in a former 
rate. In the year 1815, this chapel was nearly pulled 
down, and a new one built on the old foundation, and 
an entirely new gallery erected in it by the chapel- 
wardens. When the chapel was nearly finished, a 
faculty was obtained, which was for ** the repairing and 
rebuilding of Milnr&w chapel, and for a new gallery,” 
and a rate was made by the chapelwnrdens in the 
\estry of the chapel, in the presence and with the con¬ 
sent of the majority of the inhabitants of the cliapelry 
who attended on the occasion, and signed their names 
to the rate. Itatph Healey was an inhabitant of the 
chapeby, and the occupier of a house in it, and was 
charged by the rate in the sum of 3 1. 6s. lid. in respect 
of such occupation^. On complaint made by one of the 
chapel wardens of the non-payment of this sum, a war¬ 
rant was issued ib summon Bealey before the two 
justices named in this order, and he appeared accord- 
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ingly. At the hearing before these justices, and in their 
presence Beaky declared that he would bring an action 
against any person who ventured to levy the rate, as he 

<n 

thought that lie had no right (a) to pay, because he had 
no claim to or seal in the chapel. The justices having 
made an order upontfRealey, directing* payment of this 
rate, Beaky appealed to the Session 4 ', and at the trial 
of this appeal it appeared to the Sessions, that at the 
time when the parties were before the two justices, opi¬ 
nions of civilians had been taken for the purpose of 
trying the question in the ecclesiastical court, but that 
this circumstance was not stated to the two justices. 
The Sessions being of opinion, that what Beaky stated 
upon the hearing before the two justices was suf¬ 
ficient notice to them that he disputed his liability to 
be rated, and, therefore, that their order improperly 
issued, quashed the same, without deciding on the 
question of the validity of the rate. 


Coltman and, P- Courtenay , in support of the order of 
Sessions, contended, that it was not necessary, in order 
to oust the justices of their summary jurisdiction, given 
by the 53 G. 3. c. 12*7. 7., that a proceeding should 

actually be commenced in the ecclesiastical court, but 
that notice of the party’s intention to dispute the rate, 
although no suit should be then instituted, was suffi- 

* t 

cient. It is true, that the statute empowers a justice to 
issue his warrant, “ if any one duly rated to & church 

or chapel rate, the validity whereof has not been 

*• 

questioned in any ecclesiastical court, shall refuse to 
pay,” &c.; so that it might seem, at first sight, as if 
jurisdiction were given to the justices, except in cases 


Si<; in wig. 


wberg 
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where a >uit is actually pending in the ecclesiastical 
court; but this is clearly explained to be otherwise, by 
the subsequent proviso, “ that if the validity of the 
u rate, or liability of the person from whom it is do- 
“ nunded to pay the same, be disputed, and the party 
£f disputing the same give notice thereof to the justices, 
41 Me justices shall forbear giving judgment thereupon f* 
so that now it plainly appear- tint a justice is lestraiiied 
from issuing Ins warnnt if the rate has been questioned 
in the ecclesiastical court; but the two justices are like¬ 
wise restrained from proceeding if the party dispute 
the v&lidity of the rate, or his liability to pay it, and 
give notice to the justices. And this construction is 
mainly couth mod by the statute 7 & b IV. A. c. G., which 
is mentioned in this act, and is in pari matnia , and ac¬ 
cording to which, if the party insist upon his title to be 
freed from payment of the tithe d< niamkd, the justices 
are to forbear to give anv judgment on tin matter. So, 
in Hex v. IValefield ( a ), winch v.is a qu< stiou upon the 
stat. I G. 1., stat. 2. t. G., which extends the 7 iv ^ fi . A. 
c. 84., Lord Mansfield said, the act meant to give the 
justices jurisdiction, where tile real right, and title to 
the tithes should not be in dispute. The question, thin, 
being, whether the validity of the rate or liability of 
the party was disputed, and whether notice of this was 
given to the justices, it is only necessary to advert to 
the facts of the case for a satisfactory answer to this 
question. 

J. William^ contra, argued, that the true construc¬ 
tion of this act was to give the justices jurisdiction, ex¬ 
cept where die validity of the rate has been questioned 


(a) } Am 485. 


in 



ik the Fifty-sixth YeAti or GEORGE ITT. 4 ' 

in the ecclesiastical court; otherwise it would be dyfi- 
eult to conceive to what case"' the act could be practi¬ 
cally applied; loi il the mete declaration of a part}, 
that he will not abide by the judgment of the justices, 

he sufficient to oust them of juiisdlction, the conso- 

*> , 

cjuence will hi, that this art will have been passed for 
such as choose voluntaiily to submit to it, but for 
no others. And the giving an apped to any pet son 
aggricMxl by the judgment of the justices makes it fair 
to suppose that the legislature contemplated, that as to 
some matters of right at least, the party might have 
cause to eorhplain of that judgment. If is lea&onablc, 
therefore, with refeieticv to the other provisions, and to 
the practical effect of this act, to adapt the language ot 
the proviso to that of the enacting clause, so as Id pro¬ 
duce a conformity of construction ; which may be done 
by construing the words of the proviso, ‘‘ if the validity 
of the rate ot the liability of the person be disputed,” 
to mean, il' they be disputed irt the ecclesiastical court. 
This is not a strained construction, and it will make all 
parts of the i lause agree 1 ; but if the proviso, from its 
generality,, should lit? deemed to rim Counter to the 
enacting clause, then it is submitted that, in fair ikiit- 
struction, the enacting clause ought to prevail Over the 
proviso; in like manlier as, in the case of a ted, an 
exception is void if it be contradictory to the premises. 
But supposing die construction to be otherwise, and 
that it is enough, if the party give notice to the jus¬ 
tices, that he disputes the validity of the rate or his lia¬ 
bility to pay, it does not appear that any sufficient notice 
to that effect was givefi; the language which the 
party held before the justices being nothing morfe than 
what a dissatisfied than might be supposed to use, with¬ 
out 
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ouf any serious intention of litigating the right. Hex 
v. Wttlefield is an authority upon this point; lor, though 
it appeared by the affidavits in that case, that the 
Quakers controverted the title to the tithe, and that the 
title was in question, nevertheless, because they did not 
shew any particulars, or upon what ground the pay¬ 
ing was contio\crted, it was held that th^ justices 
could not be precluded from jurisdiction, or the older 
made by them regularly removed mto any other couit. 
And it was observed by the Court, that if this should 
be esteemed a sufficient ground foi removing the oiders, 
it would put a total end to the acts ol parliament, and 
evade the very design and intention of making them. 


Lord Ellenboroouh C. J. Before the pacing of 
this statute there was not any remedy by summary ap¬ 
plication to the justices in the case of non-payment of a 
church rate; nor was there any provision before the 
7 & 8 IT. 3. for the recovery of mmll tithes. It was 
intended by the statute in question, to give a remedy 
by summary application in the case of a chuich-rate 
withheld, but not to invest justices of the peace with a 
power which belongs exclusively to the ecclesiastical 
court, that of deciding upon the validity of the rate or 
the liability of the person to pay it. ^Those things were 
expressly excepted out of the operation of the statute, 
A jurisdiction is created, with certain exceptions; as, 
first, that the amount shall not be beyond 10/.; in the 
next place, it must be in respect of a matter where the 
validity of the rati has not been questioned in tbo 
ecclesiastical court. These are matters of exception 
prior to the issuing of a warrant. Unless it be made 
to appear euffiraifttifety before the justice that the amount 
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is less than 10/., and that no question h made upon die 
rate in the ecclesiastical court, the justice would not have 
jurisdiction to i^sue his warrant. Now in this case the 
jurisdiction of thojiutiec is well initiated. Then comes 
the proviso which limits the exercise of their jurisdic¬ 
tion. It pio\ules that, although the subject-matter be 
under 10/., jet il there should be* a pm pose notifteti^y 
the party who is brought befoie the justices, that he 
means to dispute the validity of the rate or his liability 
to pay it, the justices shall forbear. This is the point 
at which they are to hold their hand. I cannot dicover 
any thing conflicting between this proviso and the en¬ 
acting part, when I refer the language of each to its 
proper object. The enacting clause refers to the com¬ 
mencement of the justice’s jurisdiction; the proviso to 
the proceeding upon it after It has well attached: it 
says they shall forbear giving judgment thereupon; it 
does not exclude them from jurisdiction, but only from 
proceeding further, and it adds, “ the person may then 
proceed to recover his demand according to the due 
course of law as before accustomed.” Therefore it is a 
cesser of the proceeding before the magistrates. Thus, 
by referring the introductory part and the proviso to 
their proper object, the whole is consistent; and the 
only question that" remains is, whether what parsed be¬ 
fore the magistrates was a sufficient notice of the party’s 
intention to dispute the rate. To be sure this part of, 
the case makes the statute liable to great uncertainty in 
its application. And, perhaps, if a person was merely 
to say before the justices, that Ik* disputed the rate, it 
would not be sufficient, inasmuch as he ought to shew 
something to manifest that he disputed it bond Jitter 
But here the party says in effect, (t I dispute the vali¬ 
dity 
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dity of the late,” and not only ^o, but lit* gives his 
idUson for it, which may, pel Imps, be a had one, “ be¬ 
cause he had no claim to or seat in the chapel.” Never¬ 
theless. the ltason, however disputable its efficacy mav 
be, was giouuded upon a matter which might be liti¬ 
gated in'the piopn forum. Thuefoie it docs not 
that then was any hiata //da s ; on the contrary, 
it ffppcars that the paity had premeditated the subjecl- 
mattei of dispute , and it is lui ther stated, that he 
had consulted thtieon with ecclesiastical lawyers. Then 
was it not sufficiently intimated to the justices by the 
party that he disputed his liability, so as to satisfy the 
general language ol the pioviso? It is disputed on a 
colour at least and ground ol light, and the justices 
ire inloiiiicd tinit he* means to stand cm it, fin that 
if they pi otccd to lewy the late he would In mg his 
action. I tlunh, therefore, that this was such a notice 
to the justices of the party’s disputing the rate as 
calk'd upon them to forbear proceeding to judgment. 
As to the aigumcut domed fiom the* appeal, it is 
not difficult to conceive mam r causes of appe d lit sides 
that which might affect the validity ol the iate ? to 
account lor such a provision. 

Baylty J. Looking at the object of the enacting 
clause, and of the proviso in question, 1 think they are 
consistent with each other, and that no difficulty arises 
in this respect. Before the passing of this statute, a 
considerable delay and expiate was inemred in the 
recovery of church-rates. This was a eofisidciahle hard¬ 
ship on the churchwarden, and also on the party pay¬ 
ing the rate. Tin object of the legislature, as it stems 
to me, was not to draw questionable cases ad aliud 

cuamcHf 
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f'xameti s but to provide a summary remedy in cases 
'where the party did not dispute the obligation to pay. 
The legislature nc\er intended to deprive the party of 
his> right to have the validity of the rate questioned in 
the proper Ibrum. Hie enacting clause provides “ that 
a justice of the peace may issue his warrant, if the validity 
ol the rate lias not been questioned in any ecclesiastic 
court; therefore, if it has been questioned by libel, ap¬ 
peal, or otherwise, in which the parties rated are actors, 
there the justice cannot interfere: his juiisdiction is stop¬ 
ped in //mine. But, supposing the justice entitled to issue 
his summons, still it was not intended to deprive the party 
of his right to have the validity of the rate or his 
liability questioned in the proper forum and, therefore, 
at the hearing beibtc the magistrates he may insist on 
this light, ami give notice that lie means to dispute the 
validity in the ecclesiastical court. The legislature 
never intended the magistrates should enter inio the 
discussion of that question, and it would have been 
hard if they had enacted otherwise. 1 think, there¬ 
fore, that the jurisdiction of the magistrates was well 
determined In the party’s insisting on disputing his lia¬ 
bility to pay the rate. Then the only question is, whe¬ 
ther he gave sufficient notice. IJis language before the 
justices is thus, <k I will bring an action against any person 
who ventures to levy the rate : I think I lu^ve no right 
to pay, because I have no claim or scat in the church,” 
Whether this be or be not a valid ground for dis¬ 
puting his liability to pay the rate, it it, not for us to 
decide; nor was it lor the justices, against the will of 
the party. It seems to me that the party had a right 
to insist that this question should go before the eccle¬ 
siastical court. 
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Holhoyd J. (<?) I am entirely of tlu* same opinion, 
e enacting part of the clause w hich gives jurisdiction 
to the justices, enacts, that if the validity of the rate 
has not been questioned in any ecclesiastical court, one 
justice may summon the party refusing to pay to appear 
before two justice, so that the condition respecting the 
preceding in any ecclesiastical court applies to the 
issuing of the summons, anti is not inconsistent with 
the party's disputing the validity of the rate when he 
comes before the justices, although a proceeding may 
not then have been instituted in the ecclesiastical court. 
Neither docs the appeal aflord to my mind any argu¬ 
ment against this construction, because there arc 
numerous grounds of npjienl to which that provision 
may be referred. It seems to me, ako, that the notice 
was sufficient that the patty disputed his being liable, 
for he said that which was tantamount to saying that 
he wa» not liable. This is somewhat analagou« to what 
happens in the ecclesiastical court vvlum a modus is 
pleaded, for in that case, although the court had juris¬ 
diction before, yet it cannot proceed afterwards against 
the consent of either party. It seems to me that the 
legislature intended that the magistrate should not have 
any jurisdiction to determine the* validity of the rate or 
the liability of the party to pay it, but that this question 
should be left, as before, to the ecclesiastical court, the 
proper jurisdiction. 

Order of Sessions confirmed. 


(ft) Abbott J, was absent. 
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The King against The Inhabitants. of 
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UPON appeal, the quarter sessions for the county 
of Sussex quashed an order for the removal of 
George Slater from Arundel to Ferring, subject to the 
opinion of this Court upon the following case: 

The pauper was bound apprentice to one Barber , by 
indenture, in the usual form (a), having a thirty-shilling 
stamp, and regularly executed by Barber and the 
pauper, but not signed by any of the parish officers of 
Arundel, or assented to by any of the justices; and the 
question was, whether the signature of the parish 
officers, and the assent of the justices, were necessary 
to the validity of this indenture, under the following 
circumstances: The pauper was a cripple settled in 
Arundel , and his mother, in the first instance, applied 
to Barber , and expressed a wish that her son might be 
placed with him as an apprentice. The pauper, at the 
time when the indenture was executed, was eighteen 
years of age, and had been, for about a 3 car befoie, and 
was then, in the Arundel workhouse, from whence he 
went to the attorney's office, where the indenture was- 
executed, and met there his father and the parish 
officer; and it was agreed between Barba' and the pa¬ 
rish officer, that the pauper should go into the service of 

v 

(a) The indenture began, “ This indenture wititesseth, that G, Stater, 
of Arundel, in the county of Sutter, aged nearly eighteen years, of his own 
free will doth put himself apprentice to C. Barber j of Patching, eordtvaiucr, 
Ac. for four years, Ac.; end the said C, Barter, in consideration of the 
sum of 401. to him in hand paid, Ac. 4 * 

Vol. V. S Barber, 
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Barber , and that the parish should pay the sura of 40 L, 
which was paid accordingly out of the fund belonging 
to Arundel, The pauper’s father was present when the 
indenture was executed, and it, was read over at the 
time. The pauper stated at the sessions that lie had 
not been previously consulted* and that it was not with 
his good will that he went into the service, but that he 
never expressed to any one any objection to being 
bound. Barber , at the timo of the execution of the 
indenture, lived at Patching , and continued there a year 
and a half afterwards, and then removed to Baring, 
accompanied by the pauper, who continued in that 
parish with liis master, under the indenture, lor nearly 
a year. 

The sessions considered the pauper as having been 
put out by the parish, and that, under these circum¬ 
stances, the indenture was void. 

Courthope , in support of the order of sessions, argued, 
that the justices at sessions were not estopped from 
enquiring into the real nature of the binding, by the 
pauper’s having executed the indenture, and acknow¬ 
ledged therein, according to the usual form of such 
indentures, that he of his own free will put himself 
apprentice, and by his subsequent acquiescence in what 
had been dono by serving under the indenture; for, if 
these considerations were sufficient to preclude all en¬ 
quiry as to whether the binding were compulsory or 
not, the statute 4-3 Elk. c. 2,, which was passed for the 
protection of infant paupers against the power of the 
pariah officers, would be eluded by the very means 
against which it was intended to provide. And if it 
were competent tb the sessions to enquire whether the 
; •' binding 
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binding was of the pauper’s own free*will, it was also 1816. 
competent to them, inasmuch as there was conflicting K 

evidence upon that point, to draw their conclusion in against 

the manner they had done. ants of 

* Aauinjzi., 

D'Oghjy contra, was stopped by the Court, after 
having cited Newberry v. St. Mary's (a), and Oylbett 
v. Fletcher (b% in Bupport of his position, that an infant- 
may bind himself apprentice, even without consent 
of parents, because it is for his benefit. 

Lord Ellenboeough C, J. This indenture must 
be considered clearly as for the infant’s benefit; and 
not having been vacated, it must be considered as 
binding, so as to confer a settlement on him by reason 
of his service under it. This was not the binding of a 
parish apprentice; it was' to a person not residing in 
the parish; and all that the parish officers did was the 
advancing of 40 1, as the premium. As to any supposed 
controlling influence of the parish officers, I do not see 
how we can enter upon that subject, nothing being 
stated concerning it in the case. The influence* how¬ 
ever, seems to have been that 'of the mother; the parish 
officers make the advance, and the pauper executes the 
indenture. I think the binding was undoubtedly for 
his benefit, and therefore valid. ' 

■ -it ,,f 

Bayjley J, The pauper executed the deed without 
objection, and there was not any compulsion used 
at that time. 

Per Qtrianft 

Order of sessions quashed, 

, («) Foley's P, «L, 154, (6) Cro. Car, 179. * 

S 2 
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juTm d. King against The Inhabitants of the Parish 

of St. Giles, Cambridge. 

c 

PRESENTMENT for npt repairing a highway in 

for non.repair the parish of St, Giles, Cambridge, Pies, that the 

of a highway . , , . ® 9 

l)ing Tvithm it; inhabitants or the parish of Great St. Maty, in the town 
inhabitants of °f Cambridge, from time whereof, &c* until the passing 
have repav r d, of the act 37 G.3. c. 179. have repaired, and been used 
and accustomed and accustomed to repair, and during all that time of 
nghtvugia^ r *S^ 1 ou #H have repaired, and but for the passing 
HddXfo? ° f thc wid act » and tl,c Provisions therein made respect- 
the pie« ought ing the repairs of thc said part of the said kWs com- 

to havt shewn a , , , ** 

tomidcration. mon highway in the presentment mentioned to be in 
decay, from the passing of thc said act hitherto of right 
ought to have repaired, and still of right ought to repair, 
the said part of the said highway, when and as often ns 
it hath been or may be necessary j and that by the said 
act, intituled, &c. it was (among other things) enacted, 
thnfc the said part of the said highway (setting it out) 
should, from and alter the passing of the said act, be 
repaired by trustees therein mentioned*, and that the 
inhabitants of Great St, Mary should be exempted from 
repairing the same, in consideration of 1604 agreed to 
bo contributed by them towards*the expence of malffag 
and repairing the same; and Ih*d in and by the said 
it wm farther declared, that the said act, and all 
the powers thereby given, should commence and tube 
effect the dn$ the same should receive the royal assent, 
and should continue thenceforth for twenty-one years 
***** onsttia^ and thence to the end of the next session 

of 
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of parliament; and that the said act is in full forc|. 
Without this, that the inhabitants of the said parish of 
St. Giles the said part of the highway ought to repair 
and amend, when and so often as should be necessary, 
as by the said presentment is above supposed, &c. 
Demurrer. Joinder. * 

This case was argued partly in the last term, and 
again on this day. 

Marryat % in support of the demurrer, toojt several 
exceptions to the plea j 1st, Because the highway, lying 
wholly without the parish of St* Ma.ry y the parish is 
nevertheless charged with the repairs by prescription, 
without shewing any consideration; Whereas prescrip¬ 
tion import a lawful beginning, which, where there is 
no common law liability, must have arisen from sonfe 
consideration; so that the defendants, if they would 
plead that another ought to repair, ought to shew for 
what cause; as raiiom term'#, or by reason of inclosure; 
though it is otherwise if a corporation be charged, be¬ 
cause they may be bound without consideration. But 
this is the first instance of a parish, which of common 
right ought to repair all the highways within it, attempt¬ 
ing to shift the burden upon others, without shewing in 
what manner they became bound to repair. ' 

Ydly, Supposing the plea good to charge the* parish 
of St. Mary ih the first instance, the Ret of'parliament, 
which has exempted this parish from the repair, throws 
the burden back again upon the defendants, who are liable 

at common law (a): which burden is not remove 

> 

(«) V, 8li0eltf r s T. M, ICfG. 
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them by the interposition of trustees for the'repair of the 
highway, becatise the trustees are only in aid, not in lieu 
df the parish (ar), being appointed but for a term, and 
not being compellable to repair beyond the means in 
their hands; and, therefore, the general turnpike act (ft) 
contemplates that the parish, and not the trustees, are 
indictable; but if the trustees were indictable, yet the plea 
is ill, because it ought to have shewn with certainty, by 
naming the trustees, on whom the burden lay. (c) 

Sdly, *The pica is informal, because it amounts to the 
general issue; for Upon not guilty it would have been 
competent to prove the liability of the trustees, (d) 

4thly, The plea ought toot to have concluded with a 
traverse of the defendants’ liability, (e) 

* Gasclee, contra, as to the last pbjection, contended, 
that it was the invariable practice to conclude with a 
like traverse to the present. (f) As to the other objec¬ 
tion of form, he argued, that oftentimes matter may he 
pleaded specially, though it may be givprt in evidence 
on the general issue j as in conspiracy, the defendant 
may plead a legal prosecution (g) } in asstimpsif, pay¬ 
ment (h ); in .debt, a release {*); yet all these may be 
proved on the general issues and, therefore, to demur 
to this plea, because it amounts to the* general issue, 
Without more, is not enough; for it is in the discretion 
of the Court whether the plea shall be allowed or not. 

' ' ’ ■ ^ \ , s ,> k ( • 1 1 , f ’ v v v t \ v 

(a) Rex v. &t. George's, Manover Square, 3 &ampb. N. P. C. 222. v 
(ft) 13 G.i. e. 84. 33. 

(<•) Rex v v JRridekirk, 11 Bast, 304. 

(tf) MetvlSt, George's, ftmaver Square, 3 tampb, JV. P. C* 222, 

(it) Ric/u/rdsok v. Mayor of Qt-ford, ^%IT. BL 182, 

(f) See Cr(nm Cire, Assist, ed, ITS?* 402. 404. S Burr, 2594. 

(fi) Crot Mlr~. $7 
(A) 1 Salti 594. 

(i) nid, \ 
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With respect to the first objection, he admitted the 
doctrine of Lord Coke (a), that a particular person can* 
not be bound by prescription* viz. that he and ail his 
ancestors have repaired, if it be not in respect of the 
tenure of his land, or because that he hath the land 
adjoining; tditer of a corporation. And the distinction 
seems founded on this; because the act of the ancestor 
cannot charge the heir without profit; but a corpor¬ 
ation, which hath a lawful being, may be charged, that 
they and, their predecessors time out of mind have re¬ 
paired, for the predecessors may bind their successors; and 
as in judgment of law a corporation never dies, if it were 
ever bound to repair, it must needs continue to be so. 
Now, though there is no precedent for charging the inha¬ 
bitants of a parish with the repairs of a highway situate 
without the parish, yet there seems as good reason for 
charging them in a cose like the present with the amend¬ 
ment of a highway, as there is for charging a part of a 
parish in exclusion of the parish at large with the 
amendment of highways within, it; both are alike against 
common right 5 yet is it the daily practice in pleading to 
charge the inhabitants of a township that they have 
immeinorially repaired, without shewing any consider¬ 
ation (b ); the reason of which may be, that though not 
actually a corporation, they Joeing a body subsisting by 
succession, may have been deemed a quasi corporation. 
In Rex v. Marlon (<?), and Rex v, Great Broughton (d), 
it was not doubted that an indictment against the inlm- 


1816. 


The King 
against 
The Inhabit¬ 
ants of 
Si. CiiLcs. 


* 


'» . 

(a) 13 Rep. S3. 1 Hwhi P. C. c. ?fi. 

\b) MSS. precedents to this effect, signed by Yates J. and by Ctwmbrc J., 
vhen at the bar, were referred 40. Also. Cro. Or. Assist, 404. 4 fTmlvu. 
PM. 164. And Rex v. Ifcst Riding of York, $ Rust. 259 4, 

(c) Andr. 276. * (<•/} i Ptfrr. 2700. s 
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bitants of a division of o garish, alleging that they had 

irnmeraprially repaired, would bo sufficient. And if a 
* 

consideration may be implied in the ease of a corpor¬ 
ation, .which is sometimes said to be the reason why 
prescription without more is good against them, why 
m$y it not also be presumed in this ease that at some 
period before time of memory lauds were granted in 
trust for the parish of$. Mary t in respect of which they 
arc bound to repair ? or that the passage oyer this land, 
being more beneficial to them than to others, they took 
on thcmselyes the repair of the highway, in consider¬ 
ation of having the land dedicated to this purpose? 
As to the remaining objection, that the act of parliament, 
by removing the burden frara,$£. Mary's parish, throws it 
back upon the defendants, it is observable that in Hex v. 
Sheffield the duty of repairing was originally cast 
upon the parish by the same authority which em¬ 
powered the making of the highway? for the act of 
pat liumeat, by virtue of which the highway was made, 
directed that: the highways to be made in pursuance of 
that act, should be highways to all intents and pt)j)oses> 
and should he repaired as sunk t and at the same time 
exempted die township oiSheffkld, which would other¬ 
wise have bean liaWe, to repair* * But in this case the 
road is $0 asefent ipad^ repairable, as fer as appears, 
frtpn *$J 1 tyne-by St* M&rfe parish, from the burden of 
which they h|v« purchased thefrexemption by an equi¬ 
valent agreed to be paid to ,ihe trustees; it would be 
strange, therefore, if under this agreement the act should 
bo held*? iNfteve the parish of St* Mary at the cxpencc 
of who arejdtofogers to the agreement; 

the intention* df the act plainfy being to substitute the 
trustees for tic parish of St* Mary, 


Lord 
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Lord Eiaenjjorougii C» J. Although this case has 
led to great length of discussion, 1 confess that my mind 
has not been much advanced since the first opening of 
the argument. The principle of law I take to be diear, 
that the inhabitants of a parish are liable of common 
right to repair the highways lying within it, unless they 
can shew that this burden is cast upon some other per* 
sons, under an obligation equally durable with that 
which would have bound the parish, which obligation 
must arise in respect of some Consideration 6f a nature 
as durable as the burden cast upon them. No# in the 
present case nothing Of this kind appears j but ail that 
is alleged is, that the parish of St. Mary has imme* 
morially repaired. Tins I hold to be insufficient ; and, 
therefore, the defendants having foiled to shew any 
consideration binding upon the persons' whose liability 
they would needs substitute, the burden must Test with 
themselves. I do not^go into the question touching the 
effect of the exemption* because my opinion is founded 
on this, that no consideration bring pointed Out where¬ 
by to subject the inhabitants of the parish of St* Mary 
to the reparation of a highway lying in titiena parochi& y 
the law will not cast this burden upon them. To hold 
otherwise would, I think, be raising a doubt as to the 
common law liability of parishes to amend their own 
liighw ays* It appears to me that the defendants are 
liable, inasmuch ns they have not Shewn any others 
who arc. * * 

A 

Baylsjy J. I iraiHcntirely of the same opinion. There 
is not any case which looks to ah obligation like the 
present. Particular persons cannot be charged by pre¬ 
scription 
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sciiption without shewing a consideration; but a cor¬ 
poration sole or aggregate may be bound to repair by 
usage,or prescription, without more. Here 1 fmd no 
consideration alleged ; and Mr. Gaselce was put to 
great difficulty in suggesting any. It Was suggested 

4 

by him, that the land over which the highway lies 
might originally have been dedicated to the public, in 
consideration that the parish of St . Maty, who were 
chiefly benefited by it, would undertake the buiden of 
Its reparation. 'lids stiuck me at first as plausible; 
but upon consideration I think that this cannot be; 
because the inhabitants of a parish cannot, as if they 
were a corporation, bind their successor; if they could, 
and were to become once liable, they must i emain so 
for ever, however useless the highway might m allei 
ages turn out to be. 


Holuoyd J. («) I am of the same opinion. The only 
ground of distinction that can be suggested between tins 
case and the case where particular individuals are to be 
charged, has been suggested; via, that inasmuch as a 
parish is composed of a body of inhabitants which has 
continuance by succession in like manner as a cor¬ 
poration, a parish may also be charged ns n corpor¬ 
ation, although, like it, the parish, individually, is per¬ 
petually changing. It has been said that it might have 
been for the convenience of the parish of St. Mary that 
this land was dedicated to the public for the purpose of 
a highway; and that in consideration of this boon the 
parish might have taken on themselves the burden of 


(a) Abhtt J. was absent. 


its 
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its reparation. But I think, upon reflection, that ibis 
could not be a legal consideration binding on the suc¬ 
cessors, because a btirden might thereby be imposed oh 
them beyond the benefit which they were to receive; 
fbi* they would have to repair the highway not only 
for their own use, but also for the public, This plea 
then is improperly pleaded; for when the highway lies 
out of the parish, a consideration must be shewn. I 
say nothing as to the fdrrtl of pleading where the high¬ 
way lies Withiri a township or division of a parish, 
which is charged with the repairs, (a) 


1816. 


The Kino 
Against 
The Inhabit¬ 
ants of 
St. Gii.es. 


Judgment for the Crown. 


(«) See Hex v. JtJcchsficld, 1 JO, A, 34.8. 


Ramstrom and Another against Bell. Tuesday, 

June 25th. 


^SSUMPSIT on a policy of assurance upon iron 
on board the ship Ceres: plea, non assumpsit. 


Policy on goods 
at and from 
Stockholm to 


At the trial before Lord Ellenbaraugh C. J., at the *»»«««»«*?.■ 
London sittings after Hilary term, one question was. !» cin g driven 

° # into IFisby on 

whether the policy required a new stamp on account soth May, and 

detained there 
Cir- till the 9th Oc¬ 
tober, theassur- 

cumstances: * «i,oni 3 t j,dy. 

The policy was originally at and from Stockholm to Ig^innL 
Swimmunde. The captain took charge of the ship at capta/n ludbecn 

ordered to pro¬ 
ceed to JSfoiigsberg, as (hey ware net certain whether the enemy might be at S’wiwmundc or 
not, and that the* passage to IConigsberg was nearly the same, but rather the shortest and 
safest, arid they desired the agents to arrange the matter with the underwriters,’* which letter 
the agents receiving on the 12th July, applied to the underwriters for their consent to alter 
the policy, by adding the words 4< Konigiberg or Mcnud" after l * Swincmunde," which con¬ 
sent was obtained i and the ship and goods were afterwards lost in their voyage to Konigs- 
berg Held, that this alteration did not require a new stamp, being within 35 Geo, 3, c. 63, 
s. 13. 


of an alteration made in it under tbe following 


Stock » 
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1816. Stockholm, and she sailed from thence for Swtnemunde 
Eamstrom with a cargo of iron, on the 14th May, 1813, the ship 
agamtt being; then in good condition : stormy weather came on, 
and she sprung a leak, and was In cousequence obliged 
to put into 1 Whhy on the 80th. There her cargo was 
unloaded, this being necessary in order to get at the 
leak, and she Was surveyed and repaired. Her repairs 
were not finished before some time in September, on 
account of the scarcity of hands, they being employed 
in military service; but on the 8th Octohr , as soon 
as the wind was favourable, the cargo having been re¬ 
loaded, she sailed from Widby for Konigsberg , having 
received orders to that effect at Whhy, and was lost in 
her voyage thither in a storm. While the ship thus 
lay at Whhy, On the I sfc July, the plaintiffs wrote From 
Stockholm to their agents in London , informing them 
“ that the captain had received orders to proceed to 
Konigsberg with his cargo, after ha\ing finished the 
repairs of his vessel at Wisby, as they wei e not certain 
how things Went on In Sivtnennmdt’, whether the Ftench 
might be there or not and they added, “ that the 
passage to Konigsberg was nearly the same, but rather 
the shortest and safest of the two, of which they desired 
the agents to inform the underwriters, anti arrange the 
matter with them/’ In consequence ol' this letter, 
Which was received by the agdhts on the 12th of July, 
the underwriters, the defendant being one, were applied 
to for their consent to alter thc policy, by adding “ to 
Konigsberg or Memd” to which the undci writers agree¬ 
ing, the words “ Komgsberg or Memii ” were inserted 
immediately" alter Sumemunde, This was the alteration, 
which it was contended required a new stamp. A 
verdict waa found for the plaintiffs, the point being 

reserved. 
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reserved. Accordingly, the Attorney-General having 
obtained a rale nisi for setting aside the verdict, 


Scarlett and Tindal t who shewed cause, referred to 
stat. 35 G. 3. c. 63. $. 13., which saves the necessity of a 
fresh stamp in cases where an alteration in the policy 
is made “ before notice of the determination of the risk 
originally insuredwhich, according to Kensington 
v. Inglk (a), moans sucl* a determination of it as is 
occasioned by the loss or safe arriv.il of the thing 
insured, or by the final end and conclusion of the voy¬ 
age j and therefore, in that case, a memorandum written 
on the policy, on a day subsequent to the time originally 
prescribed lor the ship’s sailing, extending the time of 
Sailing, was held not to require a new stamp. So a 
policy containing a warranty that the ship shall sail on 
or before a particular day, may be altered pending the 
risk, by a memorandum cancelling the warranty, 
without a fresh stamp; and the altering of the mark 
on goods requires no new stamp (a). Now, here, the 
subject matter insured continued die same, and the 
interest the same; and the risk originally insured not 
being determined, was rather diminished by going to 
Kmigshcrg. 


The Atlorney*General ^and 7'addy, contra, insisted, 
that upon die true construction of the act, which 
requires that the alteration shall be made “ before 
notice of the determination of the risk f and consist¬ 
ently With the authorities cited c contra , the alteration 
made a new stamp necessary j for here the risk was 

(a) 8 Eati, 213, 

(4) Iiidtdnlti v, SftcMan, 4 Campb, iV./\ C< 107. Hubbard v.Jadmt, 
Taunt. 169. 


2 69 

1816 . ' 

RjJttvtaoK 

afamU 

Bkll. 


deter* 
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Ramstkoji 

against 

JixlL, 


determined <s by the final end and conclusion of the 

If * 

voyage,” which took place when it was decided that 
the vessel could not proceed to Swinemufide, the 
terminus ad quern of the original risk} and the alteration 
was not made until after notice of the determination j 
so that the case at bar fails in the two main points 
requisite to bring it within the saving clause of the a cl, 
and differs in both these respects from Kensington 
v, Xnglis . There is no authority for holding that the 
place of destination may be altered without determining 
the risk. The time may be extended, and yet the 
voyage remain the same; but how can it be the same, if 
the termini be changed ? 

Lord Eixenboeouoh C. J. It seems to me that 
the argument for the Defendant has confounded a con¬ 
templation to determine the voyage with the actual 
determination of it. The assured had a purpose of 
change arising ex justci causa, and while it was in con¬ 
templation the proposal was made to the underwriter, 
and assented to by him, that Kmiigsberg should be the 
ship’s destination. If the underwriter had not assented, 
the assured might have thrown the risk upon him by 
going to Swinemunde ; ■ instead of which, the application 
is made for the underwriter’s benefit. The act says, 
* f so that the alteration be made before notice of the 
determination of the risk.” This alteration was made 
while there was only an intention to determine the 
risk# 

Abbott JF. {«) This !s a case of a change of des¬ 
tination maddwith the assent of the underwriter, at a 

t 

(«) Bfylry J. left the Court during the argument. 

time 
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time when the risk was not determined, and when, if 

# 

he had not consented, the vessel might have proceeded 
at his risk. 


1816. 


IiAMKTUO.M 
again at 

B&th. 


PerCuriam, 


Rule discharged. 


The King ogamsl W. Smith. ll r t'(lnrifhtt/, 

Jung 2G'tli. 


U PON an information in nature of quo warranto, in <pn>warranto 

for exorcising 

against the defendant, lor exercising the office of the office of 
Mayor of Colchester j the defendant pleaded (inter Issue joined, 
alia) (a), that by letters patent (9th September , 1763,) prraiding^fficer 
the king constituted the borough a free, borough, and eiectbnftas 8 
that the free burgesses should be incorporated by the 


name of the Mayor and Commonalty of the Borough of to be mayor, 

* anu not merely 

Colcheslet'i and that there should be chosen out of the free whether he was 

mayor tie facto, 

burgesses, one mayor, 11 aldermen, 18 assistants,and 18 is put h\ issue; 

, “ , , and evidence 

common council; and that yearly, on a day named, the was held admis- 
free burgesses, or the major part of them, should nomi- u!at h. imdnot 
natc two of the aldermen as for the mayor, and the eiectodrj/^be- 
residue of the aldermen, or the major part, after that *teforc^is 
nomination, should elect one of the aldermen so nomi- death, , an ” l - 

fonnation liav- 

nated, to be mayor, who should be sworn in at the Mi- ingbecn filed 

against him for 

chadmas day following, before-the last mayor, and the usurping the 
residue of the aldermen, assistants, and common council, acmbu* that it is 
or so many of them as should be then'present, of whom «?* 

the last mayor, if living, to be one, &c,; and the plea 
alleged, that, on the charter-day, in the year IS09, at 
an assembly held for the purpose of electing a mayor, P^h 
the free burgesses duly nominated the defendant and of the electors, 

unless they are 

(a) For the other pleas, and a more full detail of the charter, see ante, 
voli ii* 5B3i ^ record. 

w. p/iii- co 
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The Kino 
against 
Smith. 


W. Phillips, then being two of the aldermen, to the in¬ 
tent that the then mayor, and the residue of the alder¬ 
men, or the major part, should elect one; and that they 
duly Elected the defendant to be mayor for one y ear, 
from Michaelmas next, and that he was duly sworn in, 
before Thomas Hedge, the last mayor, and such of the 
residue of the aldermen, assistants, and common council 
as were then present, and was admitted into the office; 
and that after his election, and during the time of his 
supposed usurpation, there was not arty other person 
elected and duly sworn into office, &c. 

Replication, first, that the then may or, and the major 


part of the residue of the aldermen, did not elect the de¬ 
fendant to be mayor in mariner and form as pleaded; 
secondly, that the dcfondattt did hot take his corporal 
oath according to the diihtJtioth in the said letters patent* 
in manner and formas ideaded^ Oii both theie, issue was 
joined. Thirdly, that at the supposed assembly, and at 
the supposed election and swearing in of the defendant. 


one Thomas Hedge, the elder, acted and presided as 
mayor, and that the said Thomas Hedge the elder was 
not then mayor. Rejoinder, that at the time, and on the 


occasion in the replication last mentioned, the said Tho~ 

On this, issue was joined. At 
V at the Essex Spring assizes, 



mas 

the trial, before 


1815, a verdict Wns found for the Crown, subject to the 
opinion of t|e -Court bn the following case: 

The 4^ndi]foit, initnaintenance of the two first issues, 
prored, that on the charter-day (4th September , 1809) 
lue, togetherwiith W. Phillips, being two of thealdarmen^ 
were nominated by the'free burgesses, as in the plea al¬ 
leged. He v al|o proved,, by entries in the corporation 
books, th&t TAomaS Hedge the elder acted and presided 


as 
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as mayor on that occasion, having been nominated, 

* 

elected, and sworn into lliut office, on the regular 
charter-day, in 1808 ; tiiat at the defendant’s election, in 
1809, there were present besides Thomas Hedge sdhior, 
who acted and presided as mayor, five other per¬ 
sons, acting as aldermen, exclusive of, Phillips and the 
defendant; and that four other persons, entered in the 
corporation books as then being aldermen, were absent; 
that the mayor, and the five persons so present as al¬ 
dermen (exclusive of the two nominees), elected the de¬ 
fendant to be mayor for the year ensuing; and that after 
the said election, the defendant took his oath of office 


181G. 

Tliy Ki.sc, 
against 
Sami. 


upon the Michaelmas day following, before the said 
Thomas Pledge senior, acting as mayor, and the common 
council at the moot-hall. In support of the last issue, evi¬ 
dence was tendered on the part of the prosccuLion, to 
shew that T. Hedge senior had been illegally chosen 
mayor at the election in 1808; and in answer to the 
evidence on the two first issues, in order to impeach the 
defendant’s election, evidence was also tendered, that two 
of 1 lie said five persons present as aldermen at the defend¬ 
ant’s election, of the namesof Abell and Smijthies, had been 
illegally elected and sworn in as aldermen, and had been 
since ousted by judgments on informations of quo war¬ 
ranto against them. .The defendant’s counsel objected 
to the admission of this evidence, as well as of that 
which went to impeach the title of Hedge senior, more 
especially as he was then dead; having died, as it was 
admitted, on the 4th day of My, 1814; but it was also 
proved, that prior to his death, viz. in Trinity term in 
the same year, an information of quo warranto, for 
usurping the office of mayor in the year 1808, and at 
the time when the defendant’s election took place, had 
been filed against him ; the issues in the present inform- 
Vol. V. T ation 
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at ion being joined and ready for trial, prior to and at 
tihe time of Hedge's death. The learned Judge ad¬ 
mitted the evidence, subject to the opinion of the 
Couit as to its admissibility. It was then proved, with re¬ 
spect to tlie election of Hedge senior, that on the charter- 
day, X 808, one TJiomos Hedge junior being then mayor. 

Hedge senior, and }\\Phillips, being two of the aldermen, 

* 

were put in nomination by the free burgesses, and that 
Hedge senior was elected; the aldermen then present 
{exclusive of the nominees and the mayor) being only 
four; one other, as appeared by the corporation books, 
being dead at the time, and other four being absent, one of 
whom, of the name of Benjamin Smith, had never in any 
manner taken upon himself the office of alderman, nor 
done any corporate act from his election until his death, 
nor had he takenthe oath of office, which, by the charter, 
is essential to the completion of the title of alderman. 
Hedge senior, after his election, took the oath of office, 
before the then mayor, and acted as mayor during the 
ensuing year. With respect to the defendant’s election, 
it was proved that Abell and Slept hies, two of the aider- 
men then present, had been themselves elected in the 
presence of a less number of one of the classes in whom 
the election of an alderman is vested by the charter, 
than is required by the charter; and that informations 
of quo warranto had been filed against them in Blaster 
Germ, 1813, for usurpation of their offices prior to 
the defendant’s election, and from thence continually 
to the filing of the informations; to which they ap¬ 
peared, and confessed the usurpation, and disclaimed ; 
and thereupon judgments of ouster were entered against 
one of them in the same term, and against the other in 
Il/laiij term lollowing. 

And 
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And two questions were now made upon these issues; 1816. 

first, whether evidence was admissible to shew that Hedge The K j NO 
the elder had not been legally elected mayor at the election «*«««< 
in 1808, he having acted as mayor dc facto , and being 
dead at the time of the trial: Secondly, whether evi¬ 
dence was admissible to Impeach the* election of Abell 
or Smythies , who were present* and acted as aldermen at 
the defendant’s election, 

Spankie , for the crown, argued that the election of 
Hedge sepior, in 1808, was void upon the pitticiple, 
that where a corporate ^ct is to be done by a definite 
body, a majority of that body must be present and con¬ 
cur in the act (a) ; whereas a majority of the residue pf 
the aldermen, after the nomination of Hedge senior, and 
Phillips , was not present, lour only being present of nine, 
which constitute the residue of the integral body of 
aldermen after the nomination. And he further «argued 
that, upon these pleadings, the legal title of Hedge 
senior as mayor was put in issue, and therefore evi¬ 
dence was admissible to impeach that title. Although 
Hedge senior acted as mayor de facto , it is to be observed, 
that where strangers are not interested, acts done by an 
usurper, or a mayor de facto , or under his authority, 
are void. For, as in civil actions, the plaintiff must reco¬ 
ver on his own title: so in cases of information in nature 

\ - ' v 

of quo warranto, for usurpations upon the rights of the 
crown, the defendant must at once shew a complete title. 

If he fail in it, or in the chain of it, judgment must be 
given against him. (b) Therefore, in Ilex v. Lisle (c), 
the Court strongly inclined, that the presence of a 

(a) Hex V. Bellringer, 4 T- If. 810. Rex v. Miller,' O' T. It- 268. 

V ' \ * 

(&) Rex V. Lcigfi, 4 Burr. 23 45, 47. per Tates J. 

(c) 2 Str. 1090. More fully reported in Andrews, 165. See p. f?4, 

See also Rev v. Malden, 4 Burr. 2J55. 2140. 

T 2 mayor 



276 


CASES in TRINITY TERM 


1816 . 


The Kino 

aidant st 
Smith. 


mayor de facto, recently prosecuted, and against whom 
judgment of ouster had been obtained, would not be 
sufficient to authenticate the defendant’s election. So 
in IUx v. Hchden ( a\ the defendant made title to the 
office of bailiffj from an election under the bailiffship of' 
Batty and Armstrong ; and on issue joined, whether 
these were bailiffs or not, a record of a judgment of 
ouster against them was read in evidence* and was after¬ 
wards held to have been properly admitted. Yet it 
appeared, that Batty and Armstrong hod been bailiff’s dc 
Jhcto. 41 The like evidence was admitted in Bex v. 
Grimes (Z>), and the Court g$p€ judgment against the 
defendant, oil the ground, that Leigh, who had presided 
at his election, was not a rightful mayor. Nor does the 
death of Hedge senior, in this case, preclude the admis¬ 
sion of evidence to impeach his title; for this is different 
from Bex v. Spearing (c) t where the party died in the 
undisttlrbed possession of his franchise: and, besides, 
the statute 32 G. 3. c. 58., which passed since that deci¬ 
sion, fixes the time, w hich, before then, w as discretionary, 
within which titles may be impeached. 

Upon the second question, he contended, that the 
arguments already urged, applied in an equal degree, if 
not d fotliori , in favor of the admissibility of evidence to 
impeach the titles of Abell and Smithies. For the issue 
being, whether the defendant was elected by the major 
part of the residue of the aldermen, what pould he 
more directly in point than to shew that two of the resi¬ 
due who elected him were not aldermen ? In Fool v. 
Prowsc (d), it was not doubted that the title of the 

(n) 2 Sir. 1109- Audr. 38S. S. C. 

(b) 5 Burr. 2508. S. J 1 . Bex v. Sinai I, 4 Burr. 2241. Ilex v. Mallei, 
2 Barnard. 408. Ilex v. Harding , cited in I Lx v. /O/uustox, Cus. temp. 
JInrdw. 150.; and in 11 a Lisle, And’- Jl>’. 

!,<•) ! T. K. h. (</) Mr. {-'13. 
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aldermen present at the election might be enquired 
into. 

Si( d let U ooniiu, argued, upon the first question, that# 
the title dr jute of Hedge senior to be mayor, was not in 
question ; the issue that he was not mayor involving only 
the fact, and not the right. And in answer to Ilex v. 
Lisle, he said, the issues not being stated in the report, 
non constat that the title of the mayor da jwc was not 
the very question upon record ; but, taking it as an au¬ 
thority in point, it amounts to no more than the strong 
inclination of the Court, in a case where the title hat! 
been recently prosecuted, and where a judgment of 
ouster had been obtained ; both which are wanting in 
the present case. And it is remarkable, that Aston J. 

lef’ers to this authority as to the inclination of the 

* 

Court, but adds, at the same time, that he would give 
no opinion on this point, (a) The Lsue, then, that 
Hedge w as not mayor, importing that lie was ^ a mere 
usurper, without any color of title, is well met by shewing 
him mayor dejecta , and cannot be answered by imput¬ 
ing to him merely an imperfection of title, as if he were 
the parly litigant. And, ^supposing his title liable to be 
impeached in this collateral proceeding, yet upon this 
issue the evidence was inadmissible; for if it had been 
meant to go beyond a denial of the fact, it ought to 
have been replied specially, that although Hedge acted 
colorably as mayor, yet was he not mayor de jure; 
which would have given notice to the defendant of the 
point intended to be raised. * But, if any thing more 
were wanting, the death of Hedge would, of itsclfj be 
sufficient to preclude farther enquiry. For it is a well 


1S1G. 


The Kimi 
nan'int 

•Smii ii. 


(n) ifo v. I luktoi, 1 Him '-’I li>. 

T J 


known 



CASES in TRINITY TERM 


278 


181 O’. 
The Kisr 

0*QVI<t 

bMIJU. 


known rule in practice, that a man’s title to an office, 
which he has been permitted to exercise during his life, 
shall not be impeached after his death, so as to affect 
• other men’s rights. And the reason of this is plain; 
because, if living, he might possess both knowledge and 
means to protect his own title, which by his death are 
lost: the loss of which, peradventure, might operate to 
the prejudice of other men’s titles, if his were to remain 
open to impeachment. Wherefore, in Ilex v. Spear - 
ing («), Blackstone J, would not suffer the parties to go 
into evidence to impeach the title after the death 
of the person from whom it was derived As he 
had, in fact, been mayor, it should be taken that he had 
been regularly so. But if it were material, upon the 
present occasion, to go into the validity of Hedge's 
title, it might be contended that his election was well 
made ; for the charter, in prescribing that the residue 
should elect after the nomination, had for its object, 
principally, to point out the time when the election 
should take place; viz. that it should follow the nomi¬ 
nation ; consequently, it would be a forced construction 
of its language to interpret what is mandatory only in 
i espect of time, as exclusive o| particular persons, which 
persons it would have been easy to exclude by express 
words, if it had been so intended. Now it appears that 
there were present at Hedgd s election, besides the mayor 
and the two nominees, four aldermen, who concurred 
in his election, making altogether seven, which was a 
majority of the mayor and the rest of the aldermen. 

Upon the second question, he submitted, that it was 
not competent, upon this record, to go into evidence 
to disqualify particular voters. Such a course, it is ob¬ 
vious would lead lo interamubh enquiiy, lor it tunnel 


slO} 


«) l i ». i 
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stop with the particular voter, but must pervade the 

titles of those from whom he derives title, and so on fn 

* 

infinitum j which would be pregnant of the most serious 
inconvenience. And how is it possible for a party 
without notice, to be prepared to defend the title of every 
voter ? Therefore, in Symmers v. %legem (a) it was 
holden, that the rights of the voters to their corporate 
franchises could not be gone into on the trial of the 
rights of the elected, without notice on the record or 
collaterally; Lord Mansfield O. J. observing “ 'this is 
settled, that no, corporator is bound by surprise to go 
into the original qualification of any corporator in pos¬ 
session, who voted for him at bis election, especially 
« • 

without notice.” 

Lord Ellenborough C. J. As to the question, 
whether it is competent, to impeach, upon a collateral 
issue concerning the rights of the elected, the title of 
the voter; if the case had turned upon it, 1 should have 
desired further time for consideration: the language of 
Lord Mansfield, in Symmers v. Begem , is certainly very 
strong. Rut upon the competency to enquire into the 
validity of the election of Hedge , the presiding officer 
at the defendant’s election, I cannot entertain a doubt. 
To constitute a valid, election of mayor under this 
charter, it is necessary that a majority of the aldermen, 
after deducting the nominees, taking this body to exist 
in the manner constituted by the charter, should be con¬ 
vened and present; instead of which, independently of 
the mayor and t^he two nominees, we find there were but 
four present. Therefore, without going further, this 

(a) 2 C'owj>. 4Hi>. 

Y A seems 
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1816. seems to me to constitute a sufficient objection to the 
defendant’s title. 

The Kin;: 

/i^ninst 

Smith. 

Bayley J. I am entirely of the same opinion. I 
think the third issue raises the question, whether Hedge 
was a lawdiil mayor. The issue taken is, that Hedge 
was mayor, which cannot be satisfied by proving him 
mayor de facto ; but raises the question w hether lie was 
mayor dcjurc. The jury were not precluded from exa¬ 
mining into his title; and if so, I think it is quite dear 
that lie was not a lawful mayor. The right of election is 
in the mayor and residue of the aldermen, or the major 
part of them. If, by the residue of the aldermen, is 
meant that the nominees are to be included, then a suf¬ 
ficient number was present; but if “ the residue” is 
exclusive of the nominees, the number was insufficient. 
When we look at the charter and the instances in which 
this word “ residue” occurs in it, I think it is beyond a 
doubt that it is to be understood in an exclusive sense. 
The charter says, “ the residue, or the major part, after 
the nominationwhich plainly imports an exception of 
those persons previously nominated. 1 cannot suppose 
that, in the same clause, it would give to different per¬ 
sons the right of election in case of death and on an 
ordinary election. If so, there is an end of the ques¬ 
tion, for there were not five present. 


Abbott J. I entirely agree with my lord and my 
Brother Bayley upon this issue. It is not necessary to 
consider the others, although I think this case not dis¬ 
tinguishable from Syvimcn v. lleyau. 


I Ioj.koy i 
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Holroyd J. I am of the same opinion. If there 
was not a sufficient number of persons present, there 
was not an election; and if no election, then Hedge only 
exercised the office, and was never in by lawfu? title. 
He was not, therefore, mayor within the terms of this 
issue. , 

Judgment for the Crown. 


vSkiriiow against Tagg. 

r j^IIE defendant, an attorney, had neglected to renew 
his certificate, which expired in December last, until 
June; and having been arrested in the interval, and com¬ 
pelled to give a bail-bond, obtained a rule nisi for his 
discharge, and for delivering up the bail-bond to be can¬ 
celled, on the ground of his privilege. 

Header ., who shewed cause, objected on stat. 37 G. 3. 
e. DO. s. 30., that the defendant not having obtained his 
certificate, was in the situation of an attorney who had 
ceased to practise; and, being incapable of acting as an 
attorney, was, of course, deprived of his privilege. 
And he cited Brooke v. Bryant, {a) 

Espinasse, in support of the rule, denied that tire 
effect of the defendant’s neglect to obtain his certificate 
was to suspend his functions of attorney during the in¬ 
terval, though it made him liable to a penalty An at- 

(<i) 7 2\ li, tfj. 
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against 
Smith. 


Thimttuy, 
June 27th. 


An attorney 
does not lose 
his privilege by 
neglecting to 
renew his certi¬ 
ficate at the ex¬ 
piration of his 
fonner certifi¬ 
cate, if he renew 
it within the 
space of one 
year. 
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torney who has neglected to renew his certificate may 
nevertheless sue by attachment of privilege, (a) 

Lofd Ellen borough C. J. The statute enacts (6)* 
that every person admitted, sworn, and enrolled as an 
attorney, who shall neglect to. obtain his certificate 
thereof for the space of one whole year , shall from thence¬ 
forth be incapable of practising by virtue of such admis¬ 
sion, entry, and enrolment, and the same shall from 
thenceforth be null and void. The act, therefore, attaches 
the incapacity, and prescribes the time: **from thence- 
fortk that is, if he neglect for the space of one whole 
year. I cannot alter the time fixed by the statute. 

Per Curiam, Rule absolute. 

(a) Prior v, Moore, ante, 2,voi. 605. (A) i. 31. 


Friday, Dunn arid Another against O’Keeffe. In 

June 28th. . 

Error. ( a ) 

Jilniofe”° f y^RROR to reverse a judgment given for the plain- 
change is not tiff, Mary O’Keeffe, against the defendants, J. and 

discharged by 

the want of no- T. Dunn , in an action brought in the Common Pleas, 
ceptance, where in which the plaintiff declared that the defendants, on 
passed into the the 19th June, 1813, at London, according to the custom 
/Slndd^for o£ merchants, made their bill of exchange, bearing date 

noknowkdge d the : same day, directed to Messrs. Ricketts, Thorne, 
of the disho- George, and Co., and thereby required them, one month 

after date, to pay to the order of J. Sinclair 1000/., for 
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value received; and that Sinclair , afterwards, and before 
payment of the money in the bill mentioned, dr of any 
part, to wit, on the same day, by his indorsement, ap¬ 
pointed the contents of the bill to be paid to the plain¬ 
tiff and delivered the same, so indorsed, to the plain¬ 
tiff; and the plaintiff averred, that afterwards, to wit, 
on the 13th July in the same year, the bill was presented 
to Messrs. Ricketts for acceptance, and that they refused 
to accept; of which the. defendants, afterwards, to wit, 

■ m 

on the same day, had notice. By reason of which, ac¬ 
cording to the said custom, they became liable, &c. 

The defendants pleaded non assumpserunt; and fur¬ 
ther, in bar of the action, that before the supposed in¬ 
dorsement of the bill to tjie plaintiff, and its present¬ 
ment for acceptance, as in the declaration mentioned, to 
wit, on the 20th June, at London , the bill was presented 
by Sinclair to Messrs. Ricketts , for acceptance, and that 
they refused acceptance, and that notice of such refusal 
was not given to the defendants. The plaintiff, in reply, 
protesting that the plea and the matters thereof were 
insufficient to bat the action, traversed that before the 
presentment mentioned in the declaration, the bill was 
presented by Sinclair , and refused acceptance, as in the 
plea alleged. 1 

h 1 

And, at the trial, the jury found for the plaintiff 
upon the non assumpsit; and upon the plea they 
found - for the defendants, specially, that before th<T 
presentment mentioned in the declaration, the bill was 
presented by Sinclair to Messrs. Ricketts for acceptance, 
and that they refused to accept in the manner stated in 
the plea ; and In case the Court should give judgment 
for the plaintiff, notwithstanding the finding on the 
plea, the jury assessed the damages at 1087/- After¬ 
wards 
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wards judgment was entered as follows: “ Therefore it 
is considered, that notwithstanding the verdict in form 
nforesaid, found for the defendants, upon the issue 
joined between the parties upon the plea of the defend¬ 
ants by them secondly above pleaded in bar, the plain¬ 
tiff recover against the defendants her damages upon the 
said count, by the jury in form aforesaid assessed, &e.” 

And the errors assigned upon this judgment were, 
that the defendants’ plea was sufficient to bar the action, 

m 

and, therefore, judgment ought, to have been given for 
them, upon the issue and verdict thereon ; and the com¬ 
mon error was assigned upon the judgment given for 
the plaintiff, upon the promise in the said count. 

And the point now insisted „pn for the plaintiffs in error, 
was this, that Sinclair having, by his laches, in omitting to 
give notice of the non-acceptance of the bill, discharged 
them from their liability, could not, by his subsequent, in¬ 
dorsement to the defendant in error, revive that liability. 

* 

Which point was maintained by Gifford , for the 
plaintiffs in error, who argued, first, upon a consider¬ 
ation of the mutual engagements between the drawer 
and the holder of a bill of exchange. The drawer, 
he said, undertakes that the drawee shall accept the bill, 
and shall also pay it at the period of its maturity: 
upon failure of cither of which conditions, the drawer 
becomes liable, provided he has due notice. The holder, 
“on the other hand, undertakes for due diligence in 
seeking payment, and giving notice of any disappoint¬ 
ment which may happen in the pursuit of it. It is in¬ 
deed optional with the holder, where the bill is payable 
after date, to present it for acceptance, or to wait until 
the bill arrives at maturity, relying in the interval on 
die credit of the drawer, and present it at once for pay- 

4 ment: 
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mcnt; but if lie elect the former course, anti acceptance 
is refused, he is as much bound to give notice of thi^ 
refusal, as he would be to give notice of non-payment, 
if he wait till the bill becomes due, and payment is re¬ 
fused. (a) The reason of which has already, in part, been 
staled, viz. because, immediately on failure of the drawee 
to accept, the drawer or indorser becomes liable (b); 
whence it follows, that the drawer ought to have an op¬ 
portunity, forthwith, of withdrawing his effects out of 
the hands of the drawee. Thus the mutual engagements 
between the drawer and holder of a bill of exchange 
requiring notice, the law has adopted the rule, and dis¬ 
charges the drawer if notice be not given ; and it would 
be converting the rule of law into a dead letter, if the 
party violating it may, after the drawer is discharged, 
cure his own default, and by indorsing over the bill, re¬ 
vive the drawer’s responsibility. It appears, however, 
that Lord I'Menborough thought differently of the rule 
of law, and of the means of evading it, when he pro¬ 
nounced, that 11 if the indorsers be once discharged 
by the laches of the holder at the time, in not giving 
due notice of the dishonour, their responsibility c un- 
not be revived by the shifting of the bill into other 
hands.” (c) If this were a question on whom the hard¬ 
ship ought to fall, it might be enough to state, that, on 
the one hand, the drawers arc concerned, who have al¬ 
ready suffered by want of notice, and were not privy to, 
the subsequent indorsement; on the other, the indorsee, 
who derives her title immediately by indorsement, from 

(n) li’csard v. Hirst, 5 Purr, 2C>70. Good all V, Dailey, 1 T. 11. 7J-. 
Roseau' v. Hardy, 2 Campb, JV. P. C, '158, 

(6) liattiiigallx v. Cluster, .7 Past, 'IS 1. 

{/■} roscotu v. Hardy, 2 Carnpb, JV. I’. C- 4J8. 12 East, -ial, 


J 
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3816. the transgressing party, (and how could he confer a 

T“ better, title than he had himself) and who, bv taking the 

Dunk 7 •' ° 

axai?»i bill unaccepted, must have done it upon the faith rc- 

O’Kkkkfk. , , r 

posed in the party indorsing it, that he had done no act 
to discharge the security. The hardship,''“'therefore, if 
there be any, ought to fall where the confidence was 
misplaced, and where the remedy lies immediately 
against the party who has abused it. As to any Sup¬ 
posed inconvenience likely to result from the adoption 
of these arguments, it may be doubtful bow far the un¬ 
restrained circulation of unaccepted bills ought to be 
placed to the account of public convenience, if, under 
that term, is comprehended a due regard to individual 
Security. But however this may be, it is submitted, in 
the language of the learned Judge who dissented in the 
Common Pleas, “ That as the law limits the responsi¬ 
bility of parties to bills of exchange, by certain rules for 
the negociation of them, those rules ought not to lx? 
varied by the introduction of new and unnecessary dis¬ 
tinctions or exceptions.” 

Tindal , contra, was stopped by the Court. 

4 

Lord Ellenborough C. J. At a very late period, 
after the law-merchant, as it regards the subject of bills 
of exchange, had obtained for many centuries, the cases 
-ssf Blesard v. Hirst and Goodall v. Dolley were decided. 
I do not mean to insinuate any thing against the autho¬ 
rity of those decisions. They establish this, that if the 
party holding a bill of exchange, receive notice of its 
dishonour, he is bound to communicate this to the 
drawer. But'it has not yet been determined that the 
jiyant of j^btice operates further than a personal dis- 
g? charge 
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charge of the drawer, as against the party failing to give 
the necessary notice, nor that an innocent indorsee sliefll 
be barred of his action by any latent defect in the 
transfer, or concoction of the bill, except in the two 
cases of the bill being given on a gaining or usurious 
consideration. The inconvenience of a more extended 

ft 

doctrine must be apparent; for* suppose the holder to 
be the eleventh person into whose hands an unaccepted 
bill has passed, in succession, by indorsement; the bill 
arrives at maturity, and is presented, in due course, for 
payment, and payment is refused, and notice is given 
to the drawer. According to the doctrine of to-day, the 
holder is not in a condition to maintain his action, un¬ 
less he can steer clear of any vice which the bill i^py 
have acquired, by having been tendered for, acceptance 
by some one of the numerous holders through whose 
hands it has passed. A long enquiry must bo instated 
through the whole series of indorsees, in order to ascer¬ 
tain if any previous presentment was made, and in what 

manner it was dealt W’ith. Would it be possible to con- 

• 

duct the ncgociation of bills of exchange if all this in¬ 
vestigation w ere necessary ? What means has the holder 
of gaining this information? Must it be obtained by 
private enquiry ? That, as it seems to me, would tend 
to cast, about bills of exchange, a precarious character, 
that would affect their credit, and, perhaps, totally ex¬ 
clude them from circulation. The cases of Blesard 3 
Hirst and Goockill v. Dolley decided, that the indorser 
should be discharged, but that was as between the in¬ 
dorser and the party guilty of laches, which the plain¬ 
tiff, in both those cases, was. It may be material to 
give the drawer notice, in order to enable him to with¬ 
draw his effects. This, therefore, may form a sound 

excep- 
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exception as against the party guilty of laches, but it 
R a very diffoicnt consideration, whether it shall vitiate 
the bill in the hands of an innocent iudorsee, like the 
cases of usury or gaming. It is argued, that the drawer 
is only conditionally liable, if the bill be dishonoured by 
non-acceptance or non-payment, provided he lias notice. 
But it is no part of the condition, that he shall be 
discharged quoad every holder, if the dishonour be not 
within the knowledge of the holder. Such a position, 
I believe, is not laid down in any case, and would, 
as it seems to me, be carrying the doctrine further than 
is necessary or convenient, involving, perhaps, the ne¬ 
gotiation of bills of exchange in precarious uncertainty. 
'|^»e drawer who issues Ins bill into the world, without 
procuring its acceptance, is not without some degree 
of blame. He issues? it in an imperfect state, and cannot 
jus^|y complain of the neglect of any indorsee who takes 
tile bill in this state, being cognizant of no circum¬ 
stances to vitiate it, and looking merely at the names 
upon it. Upon the whole, it appears to me, that no 
authority has pronounced that a bill of exchange shall 
Ik: a void security, in the hands of an innocent indorsee, 
who has no knowledge that the bill has ever been dis- 
honoured, because a'former holder has omitted to give 
notice to the drawer that the drawee has refused accept¬ 
ance; and that such a doctrine would be destructive of 
ijje very policy and effect of this species of instrument, 
i>y rendering its credit of so precarious a nature, that 
no person would be found willing to trust to it, especi¬ 
ally if a number of names were indorsed upon it. 


Bay lev J. I am of the same opinion. Bills of ex¬ 
change being negotiable instruments, a different rule 

applies 
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applies to them, from that which governs ordinary in¬ 
struments: so that an indorsee, bona jide and* for a 
valuable consideration, may possibly stand in a better 
situation than the indorser. Usury and gaming *form 
two exceptions to this, both affecting an innocent in¬ 
dorsee; and there is one other, where the indorsee 
cannot be said to be an innocent party, that is, where 
he takes a hill over-due, or where the bill bears on the 
face of it the mark of having been dishonored, as if it 
be noted for non-acceptance. * In all other cases, al¬ 
though the want of notice may be a good defence, as 
against the indorser, it affords none as against an in¬ 
nocent indorsee. The drawer might avoid all diffi¬ 
culty, by drawing the bill payable to bis own order, and 
procuring an acceptance before issuing it. If he draw 
it payable to a third person, and issue it in its unac¬ 
cepted state, the imperfection lies at his door, and he 
must take the consequence. The question being whether 

the loss shall fall on him or upon an innocent indorsee, it 

\ 

seems to me, that the law casts it where it ought to fall. 
It is argued, that there is no hardship in casting the 
loss on the indorsee, because he received the bill on the 
individual credit of the indorser; but that argument, I 
think, is not supported by the premises, because an in¬ 
dorsee takes a bill, not upon the credit of the indorser 
alone, but of oil the names which appear upon the 


1 SIC. 


DtrNN 
agnins I 
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Abbott J. I confess, it always appeared to me to 
be an anomaly, that the holder of a bill of exchange 
should not be bound to present it fojp acceptance, and 
yet, if he does present it, and acceptance is refusal, that 
he should be bound to give notice to the drawer, under 
You V, U pain 
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pain of having him discharged. To extend, however, 
the doctrine of discharge to a case like the present, 
would, in my opinion, be attended with very injurious con¬ 
sequences, as it would almost destroy the negotiation of 
instruments of this nature; for no prudent person would 
take a bill of exchange, if it were to be subject, in his 
hands, to all such latent defects as the present. I am 
of opinion, therefore, that we ought not to extend the 
doctrine beyond the authorities cited. 

TIolroyd J. I am of the same opinion, that there 
ought to be judgment for the defendant in error. This 
conclusion, I think, follows from some of the principles 
laid down in argument on the other side. I agree iti 
the position that the drawer undertakes that the drawee 
shall accept and pay. If tin? holder tender the bill for 
acceptance, and acceptance is refused, he knows that the 
drawer is thereby defeated in his expectation ; therefore, 
it becomes his duty to give notice to the drawer, and if 
he neglect this, he is guilty ol 'aches, and ought to sufler 
for Ins negligence rather than the drawer. This was 
the ground on which the case of lUcsurd v. Hirst was 
determined. But such is not the present case, where the 
bill, in its unaccepted state, has passed into the hands of a 
bona fide indorsee to whom no laches is imputable. 
Upon the principle already laid down, the drawer, in 
* such a case, holds out to the indorsee that the bill will 
bo accepted and paid; and if this fails, ought he not. to 
suffer rather than the indoi >.ee who hath no knowledge 
whatever that the bill lias been dishonored ? The case 
of Moscow v. I lardy differs from this, because there the 
plaintiff took up the bill of his own wrong, after the 
holder by his laches had discharged the drawer and 

prior 
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prior indorsers, and therefore it was properly holder^ 
that the plaintiff could not recover against a* prior 
indorser. The greater part of the learned counsel’s 
argument would apply to the case of a stolen bill, tfhere 
the felon lias indorsed it to a bona fide holder; but what 
says the law in sucli case ? Not that the indorsee takes the 
bill on the individual credit of the felon, so that he must 
stand or fall by the felon’s title, but that he shall recover 
on his own title, seeing that he might take the bill on 
the credit of all the names which appear on the bill* 
Usury and gaming considerations render the bill void in 
its original formation. I remember the case in IJtmg* 
his ( a ), where the Court reluctantly yielded to that 
doctrine. This is not the case of a void bill; the in¬ 
dorsee is chargeable with no negligence, and I, there¬ 
fore, think, that the drawer is still liable. 

Judgment affirmed* 
it will 

(a) See Lome v, Waller, Dans, 736. ^ 

r.\ 

\ J ' 

Young against Rowe. 

^SSUMPSIT. The plaintiff declares, that one 
J. M. on, &c., according to the custom of mer¬ 
chants, &c., made his bill of exchange, &c., and then 
and there directed it to the defendant, and thereby 
required him, two months after date, to pay to his (the 
said J. M.* s) order 300/., for value in account, and then 
and there delivered the same to the defendant; which said 
bill of exchange the defendant afterwards, to wit, on the 
same day and year aforesaid, at, &c., upon sight thereof', 

U % accepted , 
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qcccptcd, according to the said custom of merchants, pay¬ 
able at Sir John Perring and Co.’s, bankers, London. 
And the plaintiff avers, that J. M. indorsed the bill to 
him/ of which the defendant had notice, by reason of 
which premises, Ac., the defendant then and there be¬ 
came liable to pay the sum of money specified in the bill, 
according to the tenor and effect of the said bill of ex¬ 
change, and; of his said acceptance, and of the said 
indorsement, and being so liable, Ac. 

Demurrer, assigning for cause, that, although it is 
alleged by the declaration that the said bill was accepted 
by the defendant, and made payable at Sir John Perring 
and Co.’s, bankers, Condon s yet it is not alleged, nor 
can it be collected from the declaration, that the said 
bill was ever presented, or shewn for payment, cither 
when, it became due or payable, or before, or since, at 
|he said Sir John Perring and Co.’s. 

dmwM lde r. 

it becc 


he nog - n SU pp Drt c f t h e demurrer, cited Saunderson 
^ 01 (a), and put the case of an acceptor of a bill 

.1 the same footing with that of the maker of a pro- 

'j 

‘ .lisspry note; in which case it was holden, that the 
note must be presented at the place where it is made 
payable; and the reason given in that case applies as 
well to the acceptance of a bill of exchange, viz. because 
it forms part of the contract. How can the Court, 
upon demurrer, pronounce that it was not part of the 
contract, when the declaration alleges that the defend¬ 
ant accepted the bill, payable at a particular place ? 
He referred, also, to Gammon v. Schmoll (b), and Bishop 
v. ('kitty, {c) : 


Holt, 


(a) 14 East, 500. 
(<?j 2 Str. 1195. 


(&) 5 Taunt. 344. 1 Marsh■ 
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Holt, contra, referred to a passage from Pothier , 
“ that if a man accept a bill, payable at his own bouse, 
it is not a conditional acceptance.” 


3 81 f». 
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Lord Ellenbo rough C. J. This demurrer raises 
the question upon which we have already pronounced 
our judgment (a), and upon which the Court of Com¬ 
mon Pleas differ from this Court. AdWfering to our 
former decision, we give judgment for the plaintiff, as 
there will be an opportunity of taking the opinion of a 
court of error. 


Bayley J. It may be worth considering, whether an 
acceptance, payable at a particular place, is not accord¬ 
ing to the custom of merchants, for the convenience of 
the party to whom the acceptance is given. If this 
throws on the holder the obligation of presentment at 
tile particular place, the want of such presentment will 
discharge all intermediate parties, there will be an end 
of this kind of acceptance. 


Holroyd J. referred to Smith v. De la Fontaine, {h) \ 

Friday+ 


Pet' Curiam, 


Judgment for the plaintiff, (c) 


(а) See Fenton v. Govndry, 15 EaiU, 459. * 

(б) Bayley on Bills, by Fames, 199. n, 

(r) See 2 Brad, 1G5., where this judgment was reversed in Doth. Free, 
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Richardson against Griffin. (In Error.) 

JTRROR to reverse a judgment given for Griffin 
against Richardson, in the Common Pleas, at 
Lancaster', ifct an action in which Griffin declared, as 
assignee of one 11. W., a bankrupt, in indebitatus 
assumpsit: first, for money by the plaintiff as assignee 
as aforesaid, before that time lent and advanced to the 
defendant at his request; secondly, for money by the 
plaintiff as assignee as aforesaid, before that time paid, 
laid out and expended, to and for the use of the defend¬ 
ant, at his request; and, in the third and fourth counts, 
for money by the defendant before that time had and 
received, to and for the use of the plaintiff as assignee as 
aforesaid ; and upon an account stated with the plaintiff 
as assignee afs aforesaid, of and concerning divers sums 
from the defendant to the plaintiff’ ns assignee, before 
that time due and owing. The defendant pleaded non 
assumpsit, and there was a verdict for the plaintiff for 
372/., and judgment thereon. And the error assigned 
was in (lie misjoinder of the two first counts with the 
two last counts of the declaration, the first and second 
.being such as Griffin could not support in his character 
of assignee. 

Parke , for the plaintiff' in error, argued in support of 
this objection; and he took the rule to be this, that a 
plaintiff in one action cannot prosecute his own right 
and another’s j and therefore, a count by the plaintiff as 
administrator cannot be joined with a count in his own 



in' the Fifty-sixth Year OF GEORGE III. 


295 


right, (a) So, here, a count for money lent, or lb* 
money paid by Griffin in Ills individual character, can¬ 
not be joined with counts in his character as assignee. 

* 

Rut the two first counts are nothing more than counts 
upon causes of action, accruing to Griffin in his indivi¬ 
dual character j lor, except in the instance mentioned in 
statute 49 Geo. 3. c. 121., Griffin could not, in his Cha¬ 
racter of assignee, dispose of the bankrupt#* property by 
loan or otherwise; and the merely declaring that he did 
so as assignee will not alter the real nature of the 
counts. He might have declared upon the two first 
counts, without naming himself assignee ( b ); and, if 
so, they cannot be joined with the other counts in this 
declaration. 


181C. 
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agamst 
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Scarlett and Uttledale , contrd, argued that assignees 
of a bankrupt are not in all respects like executors, 
who act strictly as representing the testator; whereas 
assignees take the whole property of the bankrupt as it 
is assigned to them, and are for the time the real 
owners of it. Assignees may have trover as for their 
own goods; not so an executor. An executor is not 
liable to costs, therefore there is good reason for 
keeping distinct causes of action, which do not strictly 
belong to him as executor; but no such reason applies 
to assignees. Besides, the rule, as it respects executory 
does admit the joining a count for money paid by the 
plaintiff as executor with, one for money paid by the 
testator (c); so that, if Griffin might lawfully as assignee 

(а) lingers v. Cook, 1 Salk. 10. 

(б) Evans v. Mann, Cmvji. 569. Betts v. Mitchell, 10 Mod. 315. 
Hosier v. Lord Arundel, S Bos. Pul. 7. 

(c) Ord v. Feqmclr* 3 East, 104. Cowell v, Watts, 6 East, 40$. 

*■ , 

U 4 have 
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1816. Ijave lent this money, these counts would, according to 
the above authority, be well joined. Now. that Griffin 
affdvM might so lend is apparent from the statute 5 Geo. 2. 

Griffin. 

c. 80. s. 32., which empowers the bankrupt’s creditors 
to give directions as to the maimer, and how, and with 
whom, and where, the monies arising out of the bank¬ 
rupt’s estate shall be paid in and remain, and directs 
the assignees to conform thereto. So that the assignee 
may be compelled as such, by the creditors’ directions, 
to lend. 

Parker in reply, observed, that any loan made by the 
assignees under the powers of the statute 5 Geo. 2., must 
be considered as made by them in their own right; 
for the statute indemnifies them for what they do in 
pursuance of the directions of the creditors. 

Lord Ellenborougii C. J. My impression during 
the greater part of the argument was, that these counts 
could not be joined j for I could not suggest to my mind 
any case in which the assignee of a bankrupt could 
become a lender. But, upon looking at the 5 Geo. 2. 
c.30.s.3 2,, I find that it provides, “that the major 
part in value of the bankrupt’s creditors shall direct in 
what manner, liow, and with whom, and where the 
monies arising but of the bankrupt’s estate shall be paid 
in and remain, 'until the same shall be divided among 
the creditors, to which direction every such assignee is 
to conform,” &c. With this enactment before me, 1 
am not satisfied that an assignee may not faithfully, and 
in his character of assignee, be concerned in an act of 
lending. For Instance, suppose a lucrative trade going 
on, which must necessarily be stopped* unless the 

creditors 
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creditors authorise the assignee for a short time to 1816. 

make an advance of money by way of loan in Order to „ ' 

J J ItlOHARnsOJiT 

secure its continuance ; I am not satisfied that an 

GllUTIK. 

assignee might not, under such circumstanced, and 
with such authority, make a loan; and if he might, 
undoubtedly we must presume after ferdict, if any one 
case can be stated in which a loan might lawfully be 
made, that such was this case. Not being prepared to 
say that a loan by an assignee of a bankrupt w6uld, in 
every instance, be a contravention of his duty as 
assignee, I cannot pronounce in favour of this writ of 
error. 


Baylf.y J. I agree that an assignee of a bankrupt 
cannot join counts in his own right with others in his 
right as assignee. In Hancock v. Haywood (a), it was 
decided, that the assignees of A . a bankrupt, and also of 
Z>. a bankrupt, under separate commissions, could not 
recover, in the same action, a joint debt due from the 
defendant to both the bankrupts, and also separate 
debts due to each: which shews that the assignee 
cannot recover, in the same action, that which belongs 
to the bankrupt’s estate and that which belongs to him 
in another right. But, upon the statute, I think a 
possible case may be suggested in which it would be 
lawful for the assignee of a bankrupt to lend. There 
may also be a case In which the assignee may pay 
money for a third, person. If so, these counts are 
well joined. 

* ■ , 

Abbott J. I entirely agree with my Brother Bayley 
in the distinction taken by him as to joinder in action; 

• (a) 4 2’. JR. 435. 

and 
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RjCIfARnSON 

against 

Gairris. 


aivl that if no case could be put in which an assignee 
of a bankrupt could, in his character of assignee, pro¬ 
perly make a loan, this declaration would be bad. But 
» 

upon the extensive words of the statute already quoted, 
it appears to me a case may be supposed in which an 
assignee might prdperly enough make a loan ; ami 
there cannot be any doubt that he might, ns such 

assignee, be obliged to pay as well as to account. I 

* 

think, therefore, these counts are well joined. 


Holhoyd J. In the first counts of the declaration, 
the plaintiff claims in the character of assignee; and to 
such claim must the causes of action-be limited. Inde¬ 
pendently of the section of the statute referred to, anti 
unless that section authorise a loan, I should have 
doubted if the counts were well joined; but, upon that 
section, I think that the assignees, instead of keeping 
the money themselves, may, with the authority of the 
creditors, lend it. If, then, such a cause of action may 
accrue to the plaintiff as assignee, we must intend that 
the jury gave their verdict on such a cause. 

Judgment affirmed. 
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1816. 


The King against The Inhabitants of 

0 if 

iNSKIP-WITII-SoWERBtf. 


Saturday, 
Juiie 29 th. 


r TWO justices removed Margaret Stfkes from the town- An order of 

-*■ removal made 

ship of Juslrip-withSowerbp to Pilling in Lan - upon complaint, 

cashire by the following order: “ County of Lancets - wife of" n\ $ 

t<r to wit. — Complaint; having been made by the fron/i,^” 1 

churchwardens and overseers of the poor of the town- c ' omc to 

ship of Inskip-with-Sowerbp in the county of Lancaster , ^* 1 iikel 

unto us two of his majesty’s justices, &c. that Margaret t° *** born a 

Spires, the wife of William Spices, a soldier in the army, judging the 

and absent from her, is come to inhabit in the said to be actually 

township of Inskip-with-SoWerbp, not having gained a hd^ufficien\ a< 

legal settlement there, nor produced any certificate own- 

inu; her to be settled elsewhere; and that she is now with coln P la,nt ,J, d 

child, which is likely to be bom a bastard, and that her lht ' pauper was 

actually charge- 

last legal settlement is in the township of Pilling in able, 
the said county. We, the said justices, upon due proof 
made thereof, and likewise upon due consideration had 
of the premises, do adjudge the said M, S. to be actually 
chargeable to the township of Inskip-with-Sowcrbp, and 
do also adjudge her last legal settlement to be in Filling.” 

And then it proceeded to order her removal in the usual 
way. The sessions, upon appeal, quashed the order for 
insufficiency of form, because it was hot stated in the 
complaint , that the pauper was become actuallp chargeable, 
subject to the opinion of this Court as to the validity of 
this objection. And now, the case being called on, 


The Court, without hearing any argument, were of 
opinion, that the order of removal was sufficient; Tor 

the 



300 


CASES in TRINITY TERM 


1816. 


The King 
against 
The Inhabit¬ 
ants of 

iNSKir-WIlK- 

SOWFJIBY. 


Saturday, 

June !2‘Jth. 

Tlie justices of 
the borough of 
J.ii L'rjhHd have 
authority to 
sentence, and 
to commit in 
execution of 
such sentence, 
to the house of 
correction for 
the county of 
Lancaster, an 
offender con¬ 
victed before 
them at the bo- 
r ough sessions 
of petit lar¬ 
ceny. 


tty? complaint states the premises from whence the con¬ 
clusion necessarily arose under the act of parliament, (a) 
that the pauper was to be deemed chargeable, and the 
justices have drawn the conclusion. 

Scarlett w as to hfive argued in support of the order of 
sessions, and J. Williams against it. 

Order of sessions quashed. 

(a) 35 Geo, S. c. Wl, 


The King against Houghton. 


J.JOUGHTON was indicted as governor of the house 
of correction at Preston, in the county of Lancaster , 
for refusing to receive and imprison one Pickard Bruton , 
who was apprehended in the borough of Liverpool, for 
petit larceny, and convicted of that offence, at the 
quarter sessions, holden in and for the said borough, 
and adjudged thereupon by the said Court, to be im¬ 
prisoned in the house of correction for three months, 
and was committed by the said Court accordingly. Upon 
not guilty pleaded, a verdict of guilty was found, before 
Le Blanc J., at the Lancaster spring assizes, 1816, sub¬ 
ject to the opinion of the Court upon the following 
case, with liberty to either party, by leave of the Court, 
to turn the same into a special verdict. 

There ore two houses of correction in and for the 
county of Lancaster, one at Preston , which was built 
and is supported by a rate upon the county of Lamaster, 
exclusive of the hundred of Saljbrd; and the other at 
Salford, which w$s built under an act of parliament 

passed 
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passed for the purpose, and is supported by a rate upop 

* 

the hundred of Salford only. The borough of Liver¬ 
pool is a town corporate by prescription, and hath 
justices assigned to keep the peace in and for the bo¬ 
rough, and also to hear and determine divers felonies, 
trespasses, and other misdemeanours there committed, 
and general courts of quarter sessions of the peace have 
been immemorially held within the borough, at which 
persons charged with petit larceny and misdemeanours 
have been tried. A court for the trial of civil actions, 
denominated the Mayor’s Court, has also been imrnemo- 
rially held within the borough; and there has been, im¬ 
memorially, a gaol within the borough, for the confine¬ 
ment of debtors under mesne process, and in execution, 
from the mayor’s court, and also for the confinement of 
prisoners committed for trial by the justices of the bo¬ 
rough, for offences done within the same, and also in 
execution of their sentences after trial' at the quarter 
sessions, and the gaol has been, and still is supported 
out of the funds of the corporation. On the 8th August, 
1815, Ilichard Bruton was apprehended within the bo¬ 
rough, for the felony mentioned in the indictment, com¬ 
mitted by him within the borough, and was tried and 
convicted of the same felony at the general quartet 
sessions holden in and for the borough, on the 24<th of 
October following, and by the judgment of the Court 
was sentenced to be imprisoned for three calendar 
months in the house of correction at Preston . He was 
accordingly conveyed, udder a warrant made by the 
Court, to the house of correction at Preston, in pursu¬ 
ance of his sentence ; and was there, with the warrant, 
tendered to the defendant, the governor, who refused 
to receive him. The parish of Liverpool , which was 

formerly 


1816. 

The Kino 
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HpuauioK. 
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1816. 


The King 

against 

Houghton. 


formerly a township and part of the parish of Walton, 
but was separated therefrom, and made a parish of itself 
by act of parliament, in the year 1699, pays its pro¬ 
portion of the qounty-rate, including therein a portion 
applicable to the support of, the house of correction at 
Preston . Until the year 18Q9, this proportion of the 
county-rate was paid by the treasurer of the corporation 
of Liverpool out of the corporate funds; but since that 
time, it has been, and is now, paid by the churchwar¬ 
dens and overseers of the poor of the parish, out of the 
poor’s-rate, under an act of parliament passed 12 Geo, 2, 
In 1809, and at the time when this indictment was 
preferred, this proportion of the county-rate amounted 
to about 80/. per annum; but the assessment upon the 
parish, in respect pf the rate, is now equal to the sum of 
6'200/. per annum, or thereabouts ; and the proportion 
payable by the parish towards the maintenance and 
support of the house of correction at Preston for the 
last quarter, was 300/. and upwards. The inhabitants 
of the parish contribute to the county-rate through the 
medium of the poor’s rate, in respect of their property 
lying within the same; and the corporation and its 
tenants, like other individuals, also contribute to the 
county-rate, in respect of its .corporate estates lying as 
well within as without the limits of the parish. The 
parish and borough of Liverpool are co*extensivc. The 
justices offheborough have not an exclusive jurisdiction 
within the satbej nor have they any jurisdiction without 
the limits of the borough in the county at large, unless 
such jurisdiction is given to them in certain cases of 
acts of pafhainent, if any such there be. From the 
year 1784 to il 792, prisoners, in execution of their sen¬ 
tence for petit lardeny and different offences, were 

occasion- 
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occasionally sent by the quarter sessions of the borough 1816. 
to the house of correction at Preston , and were there 

Ihe Kiwa 

received by the governor for the time being; and from agamsi 

Houghton. 

1702 to 180y, prisoners, in execution of their sentences, 
were sent by each court of quarter sessions held for the 
borough to the house of correction at ^Preston, and there 
received by the governor ; but since 1800, such right of 
commitment by the quarter sessions has been, and still is, 
disputed. The justices for the county of Lancaster , since 
the passing of the 6 Geo, 1 ., have committed prisoners, 
convicted of petit larceny and other offences at the several 
courts of quarter sessions of the said county, to the said 
house of correction at Preston, in execution of their sen¬ 
tences. About the year 1776 a house of correction was 
built within the borough of Liverpool, by and at the ex- 
pcnce of the said parish, the corporation contributing 
thereto 500/., and the residue of the expence being de¬ 
frayed by the said parish out of the poor’s rate. From the 
time of its erection, until 1814, this houses was used as a 
public house of correction for the borough, &c. the ex- 
pence of supporting it was defrayed by the said parish 
out of the poor's rate. In 1814 the parish refused and 
discontinued to support it, or to permit it to be any 
longer used as a house of correction, and the building 
has never been since used as such; but has been, by the 
parish, converted into, and is now used as, a lunatic 
asylum for the parish paupers. Persons charged, with 
petit larceny and other offences within the said borough, 
have, before trial at the borough sessions, been commit¬ 
ted by the justices of the said borough to the said gaol 
within the borough until the year 1812; but since that 
time a considerable jpiinber have been committed by the 
justices of the said borough to the said house of correc¬ 
tion 
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The Iv t n‘<* 

a g/iin s( 
IIoUfillTON. 


tjon at Preston for trial at the several courts of quarter 
sessions for the said county, and there received, and this 
right of commitment is not disputed. 

The question for the opinion r# this court was, whe¬ 
ther the court of quarter sessions of the borough had 
authority to commit Bruton to the said house of correc¬ 
tion at Preston, 

This case was argued by Bichardson for the crown, 
and by J. Williams for the defendant. The argument, on 
both sides, turned mainly upon the effect of the following 
statutes, viz. 5 Arm . c. 6. s, 2. which empowers the judge 
or justices before whom any offender is convicted of a 
clergyable larceny, to commit to the house of correction 
of the county, for not less than six months, and not ex¬ 
ceeding two years ; 6 G. L c. } 9. s, 2., which enables 
justices of the peace, at their discretion, to commit va¬ 
grants and other criminals to the house of correction ; 

1 5 G. 2. c. 24., which authorises justices of liberties 
and towns corporate, whose inhabitants are contributory 
to the support.of the county house of correction, where 
any person liable by law to be committed to the bouse 
of correction, is apprehended within the liberty or town 
corporate, to commit to the county house of correction; 
and, lastly* 53 G. 3. c, 362., which enacts, “That it 
shall be lawful for any court to pass upon any person, 
who shall be convicted before such court of felony, with 
benefit of clergy, or of any 'grand or petit larceny, the 
sentence of imprisonment to hard labour, either simply 
and alone, dr in addition to any other sentence which 
such court shall be authorised by law to pass; and such 
person shall, thereupon, he imprisoned and kept to hard 
labour in suck place and for such time , as such Court shall 

think 
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think fit to direct, not exceeding the time for which sucli* 
courts may now imprison for such offences,” Under 
these statutes it was jxmlertded for the crown, that the 
court of quarter seflB for the borough of Liverpool 
had authority to commit Bruton to the house of correc¬ 
tion at Preston f that whatever doftbts might liave 
existed with respect to this authority before the 15 G. 2. 
were entirely removed by that act, and by the still more 
extensive statute of the 53 G. 3. ; and that these enact¬ 
ments, which imparted tp those who shared the burthen 
a portion of the benefit, were consonant both with 
reason and justice. 

On the other hand, it was argued, that the authority 
exercised by the justices in this ease was not well 
founded upon any of the acts cited,' that the act of 
Ann was neither applicable to the offence of petit 
larceny nor to a period of imprisonment for‘three 
months; that of Geo. 2. was confined to vagrants or 
offenders of lower degree, and the act of 0eO*2. related 
only to the apprehension mid commitment of offenders 
by single justices before trial; and not, to their conpait- 
ment in execution of a sentence pasted by the justices 
lilting in quarter sessions. And, lastly, that the 53 G. 3. 
had for its object, to enable the Court to pass Sentence 
of imprisonment to hard labour in the ©|fii|tS||Wfied fa 
the act, without revenue to the h©*fte of correction; of 
which the act makes no’ mention, which it IS impos* 

\ f 

siblc that it should hgve omitted to eftty hod its ot$CCt 

been as contended ''Hr wmir&i' » ’ 1 

** ^ * * 

* i 1 

Lord Elleneoroiuh C. X, Whatever doubts might 
have pervaded this IJaCetfoty jlreviously to the statutes 
15 Geo t 2. and 53 Geo, g,, I think ore effectually re* 
Yol. V. X Wed 


1816 . 


The "Kino 
against 
Houghton. 
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1816. sb committed shall ami may W received, dealt with, and ; 
^ kept to hard labour, and be subject to the same correction f 

against an d nunishment, ■ to all intents and purposes, as if com- 

IIOl'GHTOK. ^ ^ t ^ 

mitted by any justice dr justices 'of the peace of the 
county,” seems to me to fortify the observation; because 
it speaks of a commitment which is to be for correction 
and punishment, whether made by any justice or by 
justices. Arid here we are aided by the language of the 
5Ann., “ judge or justices,” which no doubt imports 
their > being assembled as a court. Then r we come to 
53 Geo. 3., which extends this power of commitment 
to cases of petit larceny ; for when "the statute enables 
the Court in such case “ to paSs a sentence of impri¬ 
sonment to hard.labour/* Jt does in effect authorise a 
commitment to the house of correction, although the 
house of correction be riot named, that being the place 
peculiarly appropriate to imprisonment to hard labour. 
Combining, then, the effect of these three statutes, I 
think this case fails within them; and that the house of 
correction for the county is Ifoade subservient to the 
use of the contributory inhabitants of liberties or corpor¬ 
ations, such as the tdwn of Liverpool^ for the commit¬ 
ment of persons apprehended within their limits, either 
for trial or after trial. Wherefore, it appears to me that 
the keeper of this house of correction was' bound to 
receive the person thus sent to him; s * 


v' BAY&EfirJ. l am ofthe'^the o^ion.-''IPMaofffender 
was** a diuity ofMder, alfobugh tried, for greater 
;■> ccmvcniioe, before a particular jurisdiction; still his 
offence was a county offence, and the place to which he 
was Sentenced was the county house of correction, to 
the expiree of which the borough of Liverpool as being 
/ . part 
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part of the county, contribute*; and therefore it v?&£ 
the house of correction for that borough, so far as the 
borough constitutes a part of the county, Looking at 
the several statutes of $ Ann 15 G. 2., and 53 G. 3, 

I think every difficulty is removed* . It iS’prgued, that 
the 15 G, 2. applies only to dtp pgmmitme*|d of persons 
before trial, and that It does not include the justices in 
quarter sessions* If any reason could he suggested why 
a distinction sliould.be made between persons committed 
before and after trial, we might be l«b perhaps, to this 
conclusion ; but where there seems to be no reason, and 
the words o|the act are general, a{^%ing equally to both 
cases, I cannot see why such .a. distinction should be 
made. And it i* to be remembered, dpt this act is, as 
my Lord has observed, a declaratory act; so that the 
power of $te justice* t%copmft to the county house of 
correction* where the thorough is conpriby|.ory tq its sup¬ 
port, must be taken as posting p^pr tp, the aofc» and to 
be confirmed by it* ,Then if,wo vjfa tq.the 53 G. 3* 
we find that statute applying.$o any ^ «fid» as it 
seems to m% to houae^of as $eli as other 

places. For the observation of jitty *h$t although 

*“ house of correction’ yet it must have 

been qpnteroplatedi because th,afc ,i$ jM^ady 

appropi#itq to tito keeping of labour, 

wans to me to be «W>9»^i>Wu5 ( iiMiMi,,,, ~ 
y 

prisonroeot tfr *»t«f*fc >HM|ft. M >? «• 9- 
Jiett* thtf the hsmj* .“.4> ,ac ^, of 
imprisoning W* Is agree 

that the 4m dourt shall think 

fit,” are, not pu^rdohd *$#wt any quglifi- 

X 3 cation; 
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cation; but that they must be restrained to places to 
which the Court, either by common law, or by statute, 
had antecedently authority to'commit. In this view of 

f 

the case, the question is, whether the court of quarter ses¬ 
sions for the borough oiLivcrpod could have committed 
to the house of correctionfor the county, !*) the support 
of which the inhabitants of the borough were contribu¬ 
tory, before .the 53 0.3. Now it is a general principle, 
that they who contribute to the burthen shall partake of 
the benefit. Therefore, I should strongly incline to 
think that, at common law, the justices of Liverpool 
might have committed to the county house of correction, 
unless they were, by fheir charter, expressly restrained 
to someplace of imprisonment more peculiarly their own. 
But whatever; doubt might have existed at common law, 
is removed by the ttat* 15 G, 2. which was passed in 
order to give vigour to the principle above mentioned. 
It recites that, doubts had arisen touching the commit¬ 
ment by justice* cif liberties to the bouses of correction 
of counties'Aci Rtough the inhabitants of such liberties 
contributed fo the ^port of such houses. Therefore 
the contrdmtiou to the county rates is the principle 
upon which the act steps in to remove these doubts. 
An acfcfouqdedoh such a principle, surely ought to re¬ 
ceive a larj|s and liberal construction,, whereas the con¬ 
struction contended for by the defendant is narrow and 
restrained, jj The word ^Justices” must, I think, be 
,U^emd^',,|p!;moauihg incest; sittihg ip a court of 
sessions. I am ^^itfonj therefore, that there must be 
judgment f|)r the crown. 

i ■ ■ 1 ■■ 11 > ■ ./‘‘yv.' • * ■. 

Holroyd J. having formerly been engaged as coun¬ 
sel in the base, declined giving any opinion. 

Judgment for the Crown. 



ik the Fim-siXTii Yeah op GEORGE III. 


311 


'J he King against Houghton. 


1810. 


Saturday, 
June 29th, 


^IIIS was an indictment against the same defendant, The Justices of 

as in the last case, for refusing to receive one Adam ; r u up ml liase 
Lmthaj , iio, as the indictment alleged, was appic- tonmu*o«,f° 
hended within the borough of Liverpool, and there duly lection n>i'em 
convicted, before two justices of the borough, of being An¬ 

alogue and vagabond, within the stat. 17 O. 2. c\ , r »., <-°muttdb> 

B ” them unde i the 

for that it appeared to them upon oath, that the said 5i <, 3 ( i n. 

(local and per- 

A. L. was a person of evil fame and a reputed thief, and sonaii of hunr 
not able to gh’c a satisfactory account of himself, and gaimnd wnhm" 
of hib way of living, and also, for that it appeared to *!” 01 

them upon such oath, that there was just ground to L 5 
believe, that the said A. L-, at the time qf his ajpjpt chen- 
snpi, was in the port and harbour of' Liverpool, within the 
borough, with intent to commit felony on the property of 
his majebty’s subjects, contrary to the form of an act (<?), 
intituled, “ An act for the improvement of the poit 
and town of Live)pod, &c.; and the said A* L, was ad¬ 
judged by the said justices to be therefore committed to 
the house of correction at Preston , for one month, being 
a less time than until the next general quarter sessions 
for the county, and was conveyed, by warrant of the * 

3aid justices, requiring the defendant to receive^ mid 
keep the said A. L. for the said time* of which war¬ 
rant the defendant had sight, &c. And the indictment 
also alleged, that before and at the time of the appre¬ 
hension and conviction of the ^aid A* L., and from 
thence hitherto, the inhabitants of the borough of Livcr- 


(a) St C, 3, c, 143. (local and personal) 

X 4 


pool 
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pool w,ere and are contributory to the maintenance of 
the said house of correction: l*lea, not guilty. 

At .the trial, before Le Blanc J., at the last Spring 
assizes, there was a verdict ojf guilty, subject to the 
opinion of the Cpurt upon a case, which stated the 
facts alleged in the indictment, and was, in other re¬ 
spects, mutatis mutandis , similar to the last case. And 
the question for the opinion of the Court was, whether 
the justices of the borough of Liverpool had authority 
to commit to the house of correction at Preston , a 
person convicted before them, by virtue of t^Liv&%i0l.. 
dock act (51 G. 2. c. 143. local and personal) of being 
a rogue and vagabond, within the intent ; and meaning 
of the 1 7G.2.C.5, 

The argument urged by J. Williams against the 
authority of the justices, was; in substance, this: that 
the dock act was wholly bf & local nature, having 
lor its object local purposes, viz., the improvement and 
protection of the commerce and property of the in¬ 
habitants of the borough of Liverpool; that with this 
object the act creates a new species of vagrancy («), over 
which the local magistrate alone has jurisdiction, and 
for which the offender is to be committed to the common 
gaol or house df correction of the borough (6), and an 
appeal lies to the borough sessions. And although, for of- 
fence, within th& it'G* 2„ c, 5, (vagrant act) the borough 
justices may cotnmit to the county house of correction, 
and though the dpek act enact! that the offender shall 
be deemed a'togtye and vagabond, within the intent 
and meaningthe 17 G. 2., this must be understood 
only as designating the particular species bf offence, 
not as enlarging the powers of the local magistrate 

i i i H " 

(«) ». 115 . (b) f t 157 . 

* to 
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On the other side, it was argued' l?y Richardson , that 
it being admitted that the borough justices had power 
to commit for offences Within the 17 G. 2., to the 
codnty house of correction, it followed, that so soon as 
this offence became, by force of the dock act, an offence 
within the meaning of the 17 G . 2., the powers given 
by that act were vested in the borough justices, in the 
same manner as if those powers had been incorporated 
into the dock act. 

Lord Ullenborough C. J. Almost every provision 
in the dock act seems to be local; the enquiry, the ad¬ 
judication, the appeal, are all local; and here is a pro¬ 
vision -for committing the offender to the common gaol 
or house of correction of the borough. With respect to 
the language of the 1 1 $th. section, <c that such person 
shall be deemed a rogue and vagabond, within the intent 
and meaning of the 17 G. 2.,” it seems to me, that this 
is meant only as it regards the nature of the offence and 
its punishment, Not only the appeal lies to the quarter 
sessions of die borough, but where a penalty is inflicted, 
it is also given to the Dock Company. .^’Fhe inhabitants 
of the borough, it is true, are contributory to.the sup¬ 
port, pf the county house of correction y but I see no 
reason why, on this ac^bfjnt, Svhere the offence is pecu¬ 
liarly and exclusively local, the power of commitment 
should be enlarged beyond the district affected by the 
commission of it, 

(a) ss. 94, 105, 105, 116, 139, 

Bayley 
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to commit. \ In addition to this argument, several 
clauses of the dock act (a) were cited and commented 
on, in order to shew, tfiaf; its provisions were entirely 
local. 
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1816. * Bayley J. I am of tlie same opinion. This man 
Th^KtK was n( 5t a county offender, he was merely a borough 

against offender. It would be placing the borough upon a 
Houqhtow. , 

bettef footing than the county at large, if the local ma¬ 
gistrate had authority to commit to the county house of 
. correction, in cas^s where the offence did not affect the 
county, but only the borough. 

Abbott J. I am also of the same opinion. If this 
case had stood solely upon the clause, which enacts that 
the offender shall be deemed a rogue and, vagabond, 
within the intent and meaning of the 17 (7. 2., the 
argument would have had considerable weight. But, 
looking to the other, provisions of the dock act, which 
are of a limited and local application, 1 think this is a 
case of vagrancy, in which the commitment must be to 
the house of correction for the borough. 

Judgment for the Defendant. 


Mondag, 
July 1st. 


Grooms against Forrester, D. D. and 

Another. 


A conviction ^RESPASS for assault and false imprisonment against 
under°s,‘tat? ICeS the defendants, justices of the peace for the town 

upon complaint liberties of Wmlocfe, in the county of Salop, Plea, 

of l h parST etrS * mt gttihy- the trial before Holroyti, J., at the last 

against the iate 

overseer, for refusing and negteejjang to deliver over to them a certain book belonging to 
the parish called The Bastardy Ledger, convicting Mm of the said offence, and adjudging 
that he should be committed to the common gaol, to , be safely kept until he should have 
yielded up all arid wry the books Ohncerrdng his said office ',qf overset'r belonging to the parish, 
was livid void, as to the adjudication respecting the imprisonment, for excess, the same 
extending beyond What was previously required of the person convicted» and a warrant of 
commitment founded on this enhvi^tion, and directing the gaoler, to keep him in the terms of 
the adjudication, was also holden void in toto, for which trespass and false imprisonment 
would lie against the justices, although the conviction had not been quashed. 


, Salop 
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81 S 


Salop assizes, there was a verdict for the plaintiff day 
mages 51. with liberty to the defendants to move tt> enter 
a nonsuit. A rule nisi*for this purpose having been 
obtained, IV. E. Taunton , {Uauncey with him) was Picard 
against the rule on a former day in this term, ami Jer¬ 
vis and Puller in support of it. ^ 

Cur. adv. vuB. 


1816. 


OftooKz 

agnfrtA' 

FoftitfiSTEIU 


Lord Ellemborough C. J. on this day delivered the 
judgment of the Court. This w'as a motion to set aside 
a verdict against the defendants, justices of the peace 
for the town and liberties of Wenlack, 1% the county of 
Salop , in an action for false imprisonment, and to enter 
a nonsuit. The imprisonment complained of was the 
commitment of the plaintiff to the common gaol at. 
Shrewsbury , under the warrant of the defendants as 
magistrates, founded upon a conviction of the plaintiff 
as late overseer of the parish of Broselcy 9 in that county; 
which conviction was had before the defendants, under 
the 17 G. 2. c. 38. against the plaintiff, for hot deliver¬ 
ing over to the succeeding overseers of the parish a cer¬ 
tain book belonging to the parish, called the Bastardy 
Ledger^ in breach of his duty under that statute, which re- ' 
quired him to deliver over all such sums of money, goods, 
chattels, and other things, as should be in his hands, to 
such succeeding overseers. In case of his refusal or 
neglect so to do, the statute (a) authorizes two or more 
justices of the peace to commit him to the common gaol, 
until he shall have paid and yielded up such monies, 

; a 

goods, chattels, and other things in his hands. , The 
conviction, as far as relates to the withholding of the 
particular book in question^ the offence charged in the 


(«) s. 2. 


inform- 
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G ROOMS 
against 
Fqrrwtzr. 


Information, is correct. After finding him guilty thereof 
it proceeds to adjudge that Thomas Groome (the plaintiff 
and late overseer) for his offence aforesaid, (that is, in not 
delivering over the particular book, The Bastardy Led¬ 
ger,) be forthwith committed to the common gaol at 
Shrewsbury , to be safely kept, * s until he shall have 
yielded up all and every the books concerning his said 
office of overseer, belonging to the said parish.” That is 
the adjudication; find the warrant of commitment fol¬ 
low the adjudication, and of course directed the 
& 

gaoler to keep Groome until he should have gelded up 
all and every the books concerning his office of over¬ 
seer ; thereby in effect casting upon the gaoler the 
function of enquiring and determining, what were “ all 
and every the books concerning the office of overseer,” 
upon the yielding up-of which the gaoler was to dis¬ 
charge his prisoner, instead of requiring the gaoler to 
detain his prisoner, (US it should have done) until he 
should have yielded up the particular book specified and 
described in 'the information, and for the non-delivery 
of which he was convicted. Such a commitment was 
certainly not authorised either by the letter or the spirit 
of the act of parliament, and subjected the prisoner to 
the risk of an imprisonment for an indefinite period, visa, 
until he hud complied with a condition of greater extent 
than was imposed % the act of parliament ; and where 

1 * ‘ V . * 4 j ) 

the gaoler who should have to detain him under the 
warraiit had Jaip adequate means of judging, whether 

' 1 1 V|l K 1 , ' 

his prisoner should have; in fact, complied with the 
terms of sucfi Condition, tod, -of cohrs# s '^elher-'he 
was entitled to his. discharge or not. This, it vVill be 

* , W a t 

% observed, is a conviction and commitment an thegyetifid 
‘of a supposed contumacy } blit the defendant cOhId have 
been guilty of no contumacy in respect of the non-deli¬ 
very 
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very of any Other book or thing, than that book which » 
alone he had been required to deliver, via;. Tht Bps* 
tardy Ledger. The convfctiori and commitment, there¬ 
fore, in respect of a supposed contumacy to any grater 
extent than that in which obedience had been previously 
required from him, must of coarse be Unfounded. Pre¬ 
viously to commitment for refusing to do a thing, there 
must have been a charge and proof, and the party can- 
not be committed “ until he does something,” which is 
not charged and proved upon hiipthathe has previ¬ 
ously refused to do. Assuming that the warrant is in 
this respect illegal and void, the question is, f whether it 
be therefore void in toio ; and if it be, whether the 
defendants, as committing magistrates, are liable to an 
action of trespass and false imprisonment for" having 
committed the plaintiff thereupon. And that it is void 


1816 . 


Groom* 

against 

Fwmxuh. 


in toio the case of Mihmrd v. Coffin^'% Bl . It. 1381, is 
an authority; there Gould J., ia the absence of De 
Grey C. J., said “It is fairly and candidly conceded, 
that if one of the rates be illegal, theyrhole warrant is 
bad; and I lake the first to be illegal, for assessing the 
plaintiff beyond the extent qf his occupation. All that 
related to the assessment of lands, not in the occupation 
of the plaintiff, was coram nottjudicej the justices 
therein exceeded their juriadictiony, 4«id their determin- 

JXt 

ation is a nullity.” In 2d Inst. 52/ there are to be 
found several good rules in respect to commitments; the 
fifth of which is, “ The warrant, or mittimus, containing 
a lawful cause, ought to have a lawful conclusion, viz. 
and him safely to keep until he be delivered by law, &c. 
and not until the party committing doth farther order,” 
Likewise, in 2 (±Inst. 591. there is a farther rule; “ Now 
as the mittimm must contain the cause, so the conclusion 


must 
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Must be according to law, viz. the prisoner safely to keep, 
until he be delivered by due order of law, and not until he 

that made it shall give other order, or the like.” The 

€ t 

case of The Mayor atm Churchwardens of Northampton, 
Cartk . 152., is a leading case, upon the proper form of 
conclusion of a commitment, nntil a particular act 
should be done by the party committed. That case 
was thus. The mayor of Northampton committed the 
churchwardens for refusing to account before him, and 
the warrant of commitment concluded in the dommon 
form, (viz.) “ until they be duly discharged according to 
law and all this appearing upon the return to a habeas 
corpus, the Court held the commitment void, because 
the warrant ought to have been thus concluded, (viz.) 
there to remain until he shall account, as the statute 
4$ Eliz. c. 2. doth appoint. And the difference is, 
where a man is committed as a criminal, and where only 
for contumacy (as in this case,) in refusing to do a thing 
required, See. 5 for in the first case, the commitment must 
be until discharged according to law; but in the latter, 
until he comply and perform the thing required ; for in 
that case he shall not He till a sessions, but shall be dis¬ 
charged upon the performance of his duty. Wherefore 
the churchwardens wore discharged by rule of Court, 
Braafs case is an authority to the same effect; it is re¬ 
ported, in 5 Mod.* 308., I fktUc. 348., I Ld. Maym. 99. ; 
also in the margin of Matthew, 153., from which I cite 
it. One Brtthy was committed by commissioners of the 
statute of bauBmipts, for refusing to answer ; and they 
conduced tbejhr w?iarrant» that he be committed to prison, 
there taj^ emaiii. “ until he conform himself to our 
aut|^p|', and bo thence delivered by due course of law;” 

the return of a habeas corpus, he was dis¬ 
charged, 
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charged, because this conclusion was not pursuant to tho> 
statute of bankrupts ,* and the mayor of Northampton’s 
case was cited for an authority. In Lord Raymond's 
report, it is laid down, that ifbe had been, com dotted 
“ until he should conform to their authority, in the 
special matter, it had been good. A&d of that opinion 
was Lord Holt; and he said, that the word “ submit” 
(which is the word in the statute, and not 44 conform”) 
does not mean an act of humble submission, but only 
to make answer to the question proposed.” In Salkeld'a 
report, the Court held the word conform, instead of the 
word submit, to be well enough, because it was of the 
same sense; but because the commissioners had odier au¬ 
thorities besides that of examining, and it did not appear 
but that it might require a submission to them in other 
respects, and for that all powers given in restraint of 
liberty must be strictly pursued, and in this case they 
had but a special authority, and must not exceed it, 
they held the return naught. Yaxley’ s case, Carth. 291. 
was 44 a comrifctmeut by the secretary of state, under 
the stat. 35 jEliz., for refusing to answer whether he 
was a Jesuit, &c., and on a habeas corpus, he prayed 
to be bailed. The exception to the commitment was, 
that the conclusion thereof was (t there to remain until 
he shall be from thence discharged by due course of 
law,” when the words of the statute are, 44 until he 
shall answer unto the questionsand therefore the 
commitment ought to be special, according to the 
statute j and the Churchwardens of Northampton’s case 
was cited and relied on; and for that defection the 
Court held the commitment ill. Other cases might be 
cited to the same effect, such as Rex y. Halt, C&wp. 60. 
The foregoing cases are cases pf discharge from commit¬ 
ment, 
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^inent, on thegiound of an illegality apparent on the face 
of tho warrant. The two following cases, Baidu? n and 
Wife v. Blaehnme , l Burr. 5J5. and Ciepps v. Durden , 
Cotap. 640., establish that in such case, that is, of war¬ 
rants illegal upon the face of them, for an excess of ju¬ 
risdiction in the ^magistrate, trespass is maintainable 
against the committing magistrate; and this was held in 
the latter case, although the conviction had not been 
quashed. In Baldwin and Wife v. Blackmon^ a wai- 

rant to commit the wife, as an idle and disorderly 

* • 

person, for returning with her husband to the parish 
from whence removed, without a certificate, was holden 
to be void, and that trespass lay for the imprisonnviii 
under it. So, where the warrant ought to be to im¬ 
prison for a month, and it is until discluuged by due 
course of law. Crepps y. Du?den> Coxvp, Gf ()., was a 
conviction in four penalties, for exercising his ordinal y 
calling of a baker on a Sunday. As there can bo 
but one offence on the same dav, it was held an 
excess of jurisdiction, for which an action would lie 
before the convictions were quashed. Thue the ques¬ 
tion immediately before the Court was, whether au ob¬ 
jection could be made to the legality of a conviction 
before it was quashed, and it was held that it might. 
Upon these authorities, and the reason of the thing, we 
arc obliged to pronounce that the commitment made 
in pursuance of the said adjudication in this case, as 

well as the adjudication itself, in respect to the im- 

* 

prisomnent, being, in this particular, a clear excess of 
jurisdiction, i^as not warranted by few, and that the 
imprisonment thereunder was a trespass in the commit¬ 
ting magistrates, for which this action is maintain¬ 
able ,* which we cannot but regret, as the facts of the 


case 
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case would have authorised a commitment, if the war-* IH 1 G. 
rant had been framed in a manner conformable to the o*ow«* 
powers of the magistrates under the statute. TJbe com- 
sequence is, that the rule nisi for' setting aside the ver¬ 
dict, must be discharged. 


EviutETT and Others agoimt J: Vv fiaeton, * Es<p 

r riiEdcfeiuianr, being a member of 'fntrliamcn t, was 
sued by original writ in a plea of trespass On the 
case, and was served with a summons returnable in 

U 

live weeks of Easter, which omitted to describe hint as 
having privilege of parliament} and the notice written at 
the foot informed him, that, in default of his appearance, 
the plaintiffs would came an appearance to be entered for 
him , and proceed as if he had himself appeared by his 
attorney. The defendant. having made delimit, the 
plaintiffs issued a distringas, aud levied ,40s. A rule 
nisi having been obtained for setting aside the distringas, 
and returning the issues levied under it, on the ground 
of these defects in the summons and notice, 


July 1st- 


Upon process 
by original writ 
against a mem¬ 
ber of parlia¬ 
ment, the sum¬ 
mons omitted to 
desciibehim as 
having privilege 
of parliament, 
and the notice 
at the foot 
stated, that iti 
default of his 
appearance on • 
the return day 
of the wi tt, 
plaintiff* would 
cause an ap¬ 
pearance to be 
entered for him. 
Held, that the 
summons was 
sufficient. 


The Attorney-General and Marty at, who shewed 

r ' ( 

cause, contended that thi.s being;\a proceeding by ori¬ 
ginal writ, and nbt by bill and summons upder *atat 
12 add 13 If. 3. a 3. the writ and process against a 

r ■ 1 >,v« ,,, , Rl 

member of parliament might, be the same m, against 
other persons. For an original w$fc being. the. means of 
commencing all personal actions gainst every person, 
not an- attorney or officer of. tiafe Court, or in . the 

W * 'i { <’ ' , J 

custody of the marshal;,-is. not affected by the statute 
Yol. V. Y //"V ' 12 fit 13 
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ngatnit 

Wmaktok. 


Vi & l.i fV. 3. or 450.3. c. ISM. &.U. regulating the 
mode of proceeding against persons having privilege of 
parliament. And though some of the precedents by 
original, in the books of practice, describe the defendant 
as having privilege of parliament, others omit this de¬ 
scription. Here the summons, which sets out the ori¬ 
ginal, shews the day on which the writ is returnable, 
which is all that the defendant need know to provide 
for an appearance, and though the notice adds, that, 
upon the defendant’s making default, the plaintiffs vtill 
enter an appearance for him, this will not vitiate the 
process. 


Hattie, contra, contended that the plaintiffs, by 
omitting the words “ having privilege of parliament,” 
had misled the sheriff to serve the defendant with a 
different summons and notice from that to which by 
privilege he was entitled. 

But, per Curium, the law does not require the 
insertion in the summons of the words 4t having pri¬ 
vilege of parliamentand their insertion would have 
made no difference to the defendant, as to the time oi 
manner Of Ids’appearance. The concluding part of 
the notice, that, in default of the defendant’s appearing, 
the plaintiffs would da use an appearance to be entered 
for hip), W not a sjufptietit ground of objection to make 
void, the procj?*A. , 

Rule discharged. 



in 3hr J^m-sixiH Year of GEOEGE III 


32* 


1816. 


Hutton against Bjeuken. 


|JPON a rule nisi for setting Aside proceedings in order tu ^ 

against bail in the action, on the ground that mp against the 

1 , NU 10 ^ U ' ftC * 

search had been made at the secondaries office, and tion.the m. 
that there was no entry in the boob usually kept for that 
purpose, of a capias ad satisfadcndteyi against the prin- 

• i there for that 

Cl P ai * purpose. 


F. Pollock shewed cause upon an affidavit, stating, 
that there was an entry of the writ In the secondaries' 

book, wherein writs are entered, on which Warrants are 

* 

granted. " J * 


Topping and Lawes, in support of the rule, contended, 
that in order to fix the bail, a cat, sa. must be sued out 

•i 

against the principal, and must be lodged at the sheriff** 
office four days, which must be the four last days before 
the return (a). The object of this is to give the bail notice 

of the species of execution intended to be pursued; 

* 

and therefore entries are made in the book kept for this 
purpose, to which the bail may resort in order to obtain 
notice: consequently an entry the sheriff's private 
book, kept for a different purpose, and which eunnffl be 

\ * , ij * 

accessible to the public without defeating its own object, 

could be no notice to the bail in this scase. 

< * 
i 

t 

Lord EllenbououIIm C. J, The book in which this 
wnt was entered was certainly intended for inhumation 


«, a SalL MX 
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18K>. for another purpose. The rule (a) requiring that the 
Hwtton u nt lie in the sheriff’b ^office four days before the 

«- WiS/ ltlurn, must mean that it bliould be so lodged as that 
notice thereof should be accessible to the bait 

Pa' Cm iam t ' Rule absoluU. 

(«) Ilea,, i;, S. G. % 


Nabjj against Smith. 

} 


A ckfimhu.t 
who is stud hy 
b'll as an al- 
tornt'y, not he 
ing siuli, may 
set asiik the 
jm ot i 'tbi’j^s ns 
trrtj'til tr 


PON a rule nisi for betting aside proceedings ioi 
irregularity, on the ground that tin 1 defendant, 
not beiug an attorney, was sued by bill as such. 

* 

J. Williams resisted the rule, urging that it was com¬ 
petent to the defendant to plead in abatement, in like 


manner as an attorney may plead his privilege ia abate¬ 
ment, if he be not sued by bill, {a) 


Campbell, in support of the rule, denied that there 
was any precedent for die defendant’s pleading in 
abatement* as suggested, the practice being, in cases 
like the present, to relieve on suthiftary application. 


i 


Lord ELUENgoRotKtH C. J. The defendant it> only 
brought intd Court upon process founded upon a 
supposition of his being prc&iitft in Churl. The process, 


therefore, is Irregular. 

, * - . 

Per Cu&am* 




(a} r '$ T* H. SM-, Surlinr v. Palme*. 

{ 


Hule absolute. 

" Tuvnt, Ifih., Duffy v. fhikes. 



CASES 


ARGUED AND DETERMINED 

‘IK tUt 

Court of KING’S BENCH, 


IN 

Michaelmas Term, 

In the Fifty*Sevetith Year of the Reign of George III# 


MEMORANDA. 

On the first day of this term, the following gentlemen 
took their seats within the bar. 

Mr. Serjeant Onslow, having been appointed one of 
His Majesty’s Seijeants learned in the law. 

Samuel Marryat and John Gurnei /, Esquires, having 
bet'n appointed of His Majesty’s counsel learned in the 
law. 

Voir. V. 2 


181 <J. 
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18 . 16 . 


^ SiUurday, 
November 9th. 


Devise to trus¬ 
tees in fee,in 
trust to permit 
A. H. to re¬ 
ceive the rents 
and profits for 
life; remainder 
to JF. II. in 
tail; remainder 
to J. S. in fee; 
Held, that a 
fine with pro¬ 
clamations, 
levied by IF. II, 
to a stranger 
in the lifetime 
of A. II. , was 
void; and, 
therefore, the 
heir of J. S. 
was not barred 
by non-claim 
and want of 
entry. 

In ejectment, 
the premises 
being described 
as in the parish 
of Westbury, 
and it being 
proved that 
there were two 
parishes of 
Westbury, vis. 
Westbury on 
Trym and 
Westbury on 
Severn r Held, 
that tin's was 
not a variance. 


Doe# on the Demise of James and Wife, against 

HajuUs. 

JfJECTMENT for lands in the parish of Wesfburtj, 
in the county of Gloucester . At the trial before 
Richards R,, at the last 5 Gloucester assizes, the case was 
this: 

Henry Harm being seised in fee of the lands in 
question, devised the same to trustees in fee, in trust 
to permit Anne Harris to receive the rents and profits 
for her life, and after her decease, to TVintour Harris in 
tail, remainder to J, S- in fee. The testator died : 
Wintour Harris , in the lifetime of Anne , by lease and 
release, conveyed the lands and the reversion, &c. and 
all the estate, See. of him, the said Wintour , together 
with all deeds, &c. to the defendant’s father in fee, and 
covenanted to levy a fine sw conuzance de di oit come ecu, 
&c. which was accordingly levied with proclamations. 
Anne Harris died, and the defendant’s father entered, 
and was possessed. Afterwards Wintour Harris died 
without issue; and lastly the defendant’s father died, 
and the defendant entered, and was possessed* , And 
this ejectment was brought by the heir of J. S after 
more than five yearsfrom the doath of Wintour Hams. 

The objections made at the trial were these: 1st, 
Non-claim for five years; 2dly, The want of an entry 
to avoid this fine; 3dly, A descent cast. The learned 
Judge overruled these objections, being of opinion that 
it was a void fine. Another objection was, that the 
lands were described in the declaration as being in the 
;• parish 
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parish of TVeslbury, whereas it was proved, that there wertf 
two parishes of that name in the county, viz. Wcstbmy 
upon Trym and Weslbury*upon Severn in which latter 
the lands were situate. This objection wa^ §^0 over¬ 
ruled, and a verdict passed for the plaintiff. 

0 

Dauncey now moved to enter a nonsuit, renewing 
these objections ; and in support of the latter* relied 
upon the distinction taken in Doe v. Salter (a), where the 
lands being described as in the parish of Famham, in¬ 
stead of Famham Roydl, the Court held jt well, there 
being no other Famham. But here it appears there are 
two JVcslburys in the county. 

Lord Ellen borough C. J. The conusor of the 
fine not having any seisin, the fine consequently 
could not operate to pass an interest. As to the ob¬ 
jection arising from the description of the parish, it does 
not appear to me that there is any variance which could 
mislead ; if it had described the parish as Westbury upon 
Trym, it would have been different. But all that is here 
predicated of the parish on the record is, that the pre- 
raises lie in the parish of Westbury, and so thfey do. 

Bay ley J. Tli ere was not any interest in possession 
in the conusor at the time of the fine levied 5 therefore, 
it could only operate by way of estoppel. As nofhhsg 

j 1 j \ ' ' 1 V . ' 

was divested, and put to a right by this fine, an entry 
was not necessary to avoid it. (b) In Doe v. Salter, the 
name of the parish was properly Fkrnhftm Royal, and 
not Famham ., 

(u) IS East } 9 . 

(6) See 9 Hep. 106. a. 3 Mod, 196, Hoe d. fruscM v. Elliot , 
/ 85. 

Z 2 


Abbot? 
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1816. Abbott J. I think there was not any variance. In 
BoTdem common language the addition is not used. 

James 

against ' 

Harris. Per Curiam, Rule refused, (a) 


(«) See Ld, Raym. 33, Tipping v. CWn», 


Tuesday, The Trustees of the Liverpool Docks against 

November 12th, ^ 

Gladstone and Another, 


By the Uver- TERROR to reverse a judgment given in the Court 

pool dock act, JLrJ , 

5i 0.3. c. 143. of Pleas at Lancaster for the plaintiffs, Gladstone 

(Local and Per- , o it- , , , 

sonai), a ship and Murray , against the trustees ol the Liverpool docks, 

which cleared . . , . , . • , , , ■ , 

outwards from m assumpsit for money had and received, to which 
OoLi?igo, t0 St ' the defendants pleaded the general issue; and, at the 
chargedhef^" tr * a ^ a special verdict was found, in substance as 

cargo, reloaded fo]] ows . 
for London, 

and there dis- Before and at the time of passing the act 51 G. 3. 

charged that 

cargo, loaded c. 143. (Local and Personal), for the improvement of the 

again for Lwer- , 

pool, and arrived port and town or Liverpool , and amending tire several 

last-mentioned acts relating to the docks, &c. the plaintiffs were, and 

BaWe’to pay a* 1 st hl are, the owners of the ship Richard ; which ship 

accor^ng tt to w % built at Whitby , iti Yorkshire , and was, and still is, 

^ C mJo P 7 Bble re S* sterec ^ at, and belonging to, the port of Liverpool . 

only, and not This vessel, before the passing of the 51 G. 3., had 
from St, Do - , 

mngo. traded outviprds from the port ol Liverpool on a ccTtain 

voyage, and had paid the duty on such outward trading, 
under the provisions of the former act relating to the 
Liverpool docks; and at the time of passing the 51 G. 3. 
was absent from Liverpool on that voyage; anil after¬ 
wards 
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wards returned from her voyage, and traded inwards to^ 1813. 
the port of Liverpool , and on that occasion paid no.dock- Trustees 0 f t j ie 
rate or duty. Afterwards she was loaded at the port of lav***** 

J i 1 Docks 

Liverpool with a cargo for St. Domingo , and cleared out- agaimi 

GLADSXOh.t> 

wards from Livei-pool for Si. Domingo , no dock-rate or 
duty beiilg then paid for her; and she discharged her 
cargo at St. Domingo , and was loaded there with another 
cargo for London j and discharged that cargo at Lon- 
don , and was there loaded with another cargo for Liver ¬ 


pool) with which she arrived at Liverpool) bringing with 
her a coast-dispatch, and there discharged that cargo. 
The defendants insisted upon receiving, and did receive, 
a dock-rate or duty from the plaintiffs, in respect of the 
vessel, at the rate of 2s. per ton, amounting to 34/. 10s., 
being the St Domingo rate of duty, which was paid by 

t 

the plaintiffs, to prevent a distiess upon the vessel or her 
tackle. The vessel Was afterwards loaded at Liverpool 
with another cargo for Madeira, and cleared outwards 
and sailed with it from Liverpool to Madeira , from 
which voyage she has not yet returned. The action 
was brought to recover 24Z, Ss. 9d., being,,the difference 
between the St. Domingo rate and the London rate, pay¬ 
able under the 51 G. 3.; and judgment having passed 
for the plaintiffs below, the defendants brought their 
w rit of error, and assigned thp common error. 

' ■ ' , „ i' , ' i* ' ■ 

This case was argued at the sittings at Setyeanls'+Inn, 
before this term, by Richardson * for the plaintiffs in 
error, and by Joy for the defendants. The arguinent, 
on both sides, turned on a critical examination of several 
of the clauses of the act 51 G. 3. c . 143., particularly the 
6th and 7th. For the trustees of the docks it was argued, 
that the St. Domingo rate was payable, by reason that 

Z 3 the 
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1816, ( thc ship had, during her absence from Liverpool , traded 
' , to St. Domingo , which was, therefore, to be taken as the 

Trustees of the 

l,rv*K*xH. most distant port of her voyage; to which it was an- 

Dofks 

„gainst swered» that the port of London was the most distant 

p 0rt f rom which the ship had traded to Liverpool. In 
the course of the argument, the case of Gdxlart v. Glad¬ 
stone (a) was referred to. 

Lord ErjuENJionotTGii C. J. My view of tins subject 
is very much governed by what I consider the plain and 
obvious sense of the 6 th section, which is not capable of 
any misunderstand!ng, unless by confounding it with some 
of the term* in the 7th section, which 1 own 1 am not 
equally able to understand. The 6 th section provides, 
that ** alt vessels which shall arrive at the port of IJver- 
jaoo/,”-**- and this vessel arrived at Liverpool , — u and 
trade inwards,” —- and this was a trading inwards, — 
“ shall bailable to pay the dockage-rates fixed by this 
act, according to the rates payable from the most distant 
port or place from which they shall so trade to Liver- 
pool” Now, there may be 0 trading to Liverpool which 
embraces a variety of ports ; for instance, this ship 
might have arrived at Liverpool , after having been at St. 
Doming®) iii one continued course of trading. But it is 
not so in the present case 4 for it appears there has only 
been a trading from London to Liverpool ', since no part 
of the St. Domingo cargo was carried to Liverpool , the 
cargo with which the ship arrived at Uverpool being 
only # Ljondon cargo, iramixed with any portion from 
any other place. Therefore, the words of this clause, 
w according to the rates payable from the most distant 

(o) 2 Taunt 11 Hast , 67 &. 

port, 
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port,” do pot apply to this case; because there is buj 
one single act of trailing from one port, namely* the 
port of London ; and it, cannot be predicated of any 
port, where there is but one, that it is the most distant : 
sp that the words, “ shall be liable to pay according to 
the rates payable from the most distant port,” can only 
apply where there is a means of comparing distance 
between diiferent ports. Then, by referring to the 5th 
section, the tonnage-duty payable on a voyage from 
London seems clearly to be ascertained. Certainly, the 
language of the 7th section, which regulates the payment 
of the tonnage-rate for ope arrival, together with one 
departure of each ship, t£ without any regard to any 
intermediate ports between which she may have traded 
whilst absent from Liverpool; but that such tonnage-rate 
shall, in every such Case, be charged upon every such 
ship, upon the most distant voyage to which such ship 
shall have traded,” —r- throws a doubt upo|| the case; 
because the ship, whilst absent from Liverpool , lias 
traded to Si. Domingo. This language, however, may 
be understood as speaking of any intermediate ports in 
tlie ship’s voyage to Liverpools and if this be so, it does 
not interfere with the present case, because St. Domingo 
was not in the ship’s voyage to Liverpool. And, that 
the 7tli section relates to one unbroken voyage inwards, 
appears, I think, from the 12th section, which was 
passed to prevent evasion in making a true report of the 
ship’s destination. That section enacts, ** that whenever 
any person shall apply to make payment of any dock- 
dutics in respect of any ship’s arriving at, or sailing out 
of the port, it shall be lawful for the collector to question 
him as to the most distant port from which such ship 
has arrived and traded to Liverpool” &c. Now, sup- 

Z 4 pose 
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Docks 
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f tose the person applying to make payment in this 
case had been questioned as to the most distant port 
from which the ship arrived and traded to Liverpool, 
would*he not have answered truly that he had arrived 
aad traded from London ? The power of examination 
is given for the 'purpose of ascertaining) in every 
instance» what duty is payable; and here the answer 
would, with truth, have been, that the ship had only 
traded from London. It appears to me, therefore, that 
coupling this clause, which gives a power of examination, 
with the other clause, and finding that the true answer 
to the question, as to the most ^distant port from which 
this ship had arrived and traded, would be London, 
it is plain that no other duty than the London duty was 
payable. The right construction may be collected from 
the 6th and 12th clauses combined; and if this be so, 
the St. D&ntingo duty has been improperly received, and 
the judgment ought to be affirmed. 


Baylsy J. I think the judgment ought to be affirmed. 
Considering that this act imposes a charge upon the 
subject, we ought to see that it has used sufficient words 
to raise the charge; and if it is defective in this particu¬ 
lar, it is the fault of those by whom the charge was 
intended to be raised* The 5th section imposes a ton¬ 
nage-duty according to different classes of voyages, and 
among others, “ to or from the port of Liverpool and 
the West $ndk$ ” but when this ship sailed from St. 

Jr 4 * , 

Domingo, her destination was London, not Liverpool. 
Her clearing outwards from the port of London was the 
commencement of her voyage and trading to Liverpool . 
The act has no words to attach on this ship a Liverpool 
voyage, until she left London. The 6th section uses 

lan* 
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language which plainly indicates the scheme of the * 
legislature in charging the tonnage-rates. In the case 
of ships arriving at Liverpool and trading inwards, it 
imposes a rate according to the class of rates payable 
from the most distant port from which each ship so 
trades. This makes it necessary to/enquire, in every 
case, what the voyage is in which the ship has been 
engaged in her trading to Liverpool . In the present 
case, the answer is, that the trading was from London , at 
which port she took in her cargo for Liverpool, We 
fmd a similar regulation, in the same section, in respect 
of ships trading outward^ if the ship arrive at Liver¬ 
pool in ballast, or be built within the port, and trade 
outwards, she is chargeable with the rate payable to the 
most distant port of lipr trading outwards. According 
to the 11th section, a change in the mode of collecting 
the rates was to take place, the rates which had before 
then been paid on clearing outwards being, for the 
future, to be paid on entering inwards; whence it might 
happen that the same would be diminished, if the ship 
entered inwards from a neighbouring port, and cleared 
outwards to a distant one. It is probable that the 7th 
section had this in view when it provided, that only one 
rate should be payable for one arrival, together with one 
departure* of each ship; but that such rate should be 
charged upon the most distant voyage or place to which 
the ship should have traded. Mr. Richardson has ar¬ 
gued as if this were to be understood of any trading, 
without reference to Liverpool; but it seems to me 
that the clause cannot be construed thus indefinitely, 
but must mean such a trading as by the 6th section is 
made chargeable with a duty,—-that is, a trading 
inwards to Liverpool) or outwards from Liverpool. And 


1816 . 
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Tuesday, D. Harvey and Others, * Assignees of M. B. 

November 12th. ^ ° 

Harvey and J. W. Harvey, Bankrupts, 
against Crickett and Others. 


Where one of 
two partners., 
who were coun¬ 
try bankers, 
became bank¬ 
rupt, and de¬ 
fendants, being 
holders, of their 
notes, obtained 
payment of part 
of them from 
the London 
banker, at 
whose house 
they were pay¬ 
able, out of the 
funds in their 
hands belong¬ 
ing to the coun¬ 
try bank,and the 
solvent partner, 
knowing of the 
bankruptcy, 
procured a 
debtor to the 
firm to give his 
bill in part sa¬ 
tisfaction of liis 
debt, and in¬ 
dorsed and de¬ 
livered the same 
(to defendants, 
in payment of 
the residue of 
the notes in 
their hands, and 
afterwards be¬ 
came bankrupt; 
Held, that the 
assignees could 
not recover 
from defendants 
the monies so 
paid to them by 
the Lmdon 
bai^^Uor the 
prdtyuias of tire 
Sjlkt bill. 


^SSUMPSIT for money had and received, to the 
use of the plaintiffs as assignees, second count de¬ 
claring as assignees of the bankrupt, ,/. IV. Harvey, 
At the trial before Lord Mle.nborov.gh C. J., at the 
London sittings after last Michaelmas term, a verdict 
was found for the plaintiffs, with 951/. 1.5s. fid, da¬ 
mages, subject to the opinion of the Court on the fol¬ 
lowing case: 

® V r 

Tlie plaintiffs are assignees ‘of M. B. and J. W. 
Harvey, who carried on business, in the year 1814-, as 
bankers and partners at Rockford and Bittericay, in Essex, 
under the firm of Matthew Barnard Harvey , Son, and 
Co., and used the house of ltamsbottom and Co., as 
their London agents. The defendants, in the same year, 
carried on business as bankers and partners at Chelmsford. 
On the 17th of’ May of that year J. W. Harvey com¬ 
mitted an act of bankruptcy, and on the 23d, a docket 
was struck against him; and the following day a separate 

commission issued, under which he was declared a bank- 

- ' ’ ' 1 \ 

rup/. At the time of J. W. Harvey *s bankruptcy, the 
defendants held notes of Harvey, Sou, and Co., payable to 
bearer, which had come to their hands in the course of 
their 


ns as country bankers, tq a largo amount. 
1 •$. , 

These notes were afterwards presented by one of the de- 

it 

fondants t© Ramsboltom and C©., at whose house fhey 
were payable, when payment was refused; but afterwards 
a part of them, to the amount ©f SO/, or 40/., was pre¬ 
vented 
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sented by the direction of the same defendant, and paitb 1 BIG. 
by Bamsbottom and Co., out of the funds of M. B. and - 

* ' Harvey 

J. IV. Harvey^ then in their hands. With this ex- against 

Ckicxjctt* 

ceptiori, RamsboUoni and Co. continued to pay ill the 
notes of Harvey, Son, and Co., presented to them for 
payment, to the amount of many thousand pounds, until 
the 23d of June, up to which day M. B. Harvey con¬ 
tinued to carry on the business of the bank in the 
country. Before the 22d of May, the defendants had 
notice that u considerable number of the bankrupts’ 
notes had be6n refused payment, and on that day they 
were informed, by a son of M. B. Harvey, that J. H. 

Ilarvcy had absconded, but that his father, M. B. Har¬ 
vey, was perfectly solvent, unless transactions of which 
he was ignorant came to light. On the same day, an 
application was made to them on behalf of M. B. Harvey, 
to accept, in payment of the notes which had been re¬ 
fused by limnsbottom and Co., a bill to be drawn by one 
Wade, a debtor to Harvey, .Son, and Co., to a larger 
amount than the proposed bill. The defendants agreed 
to take the bill, and accordingly M. B. Harvey, who at 
that time knew that J. W. Harvey had absconded, pro 
cured JVade to draw a bill upon Dyson and Dixon for 
1000/., at two months, payable to M. B. Harvey, or 
order. The bill was drawn on the 24th of May, anti 
delivered by Wade to M. B. Harvey, in part satisfaction 
of the debt due from Wade to Harvey , Son, autil Co., 

The son of M. B. Harvey, who acted for him on this 
occasion, dictated the form of the bill; and the reason 
for making it payable to M. B. Harvey alone was, be¬ 
cause he thought that every thing devolved on him, 
upon W. Harvey’s absconding. On the same day, 
the bill was indorsed by M- B, Harvey , and delivered to 

the 
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tfhe defendants on account of the said notes. The hill, 
when due, was paid by the acceptors to the defendants. 
On the 2Jd of June, il/. B. Hwvey committed an act of 
bankruptcy, and on the 18th of July, a joint commission 
issued against both the bankrupts, and the plaintiffs 
became assignees <mdcr the same. On the tub of 
September, the separate commission against J W. Har¬ 
vey was superseded. The sum for which lhe 4 verdict 
was found was the amount of the proceeds of the bill, 
and the portion of the notes paid by 'Ramsbottom and 
Co. to the defendants; and the question for the opinion 
of the Court was, whether the plaintiffs were entitled to 
recover the whole, or any part thereof. 


This case was argued, at the sittings at Serjeants’ Inn 
before this term, by F. Pollock for the plaintiffs, and 
Thulcil for the defendants. < 

The argument for the plaintiffs was in substance this, 
—that by the bankruptcy of one partner, followed by a 
commission and assignment, the partnership is dis 
solved \d ); whence it follows, that the remaining part¬ 
ner, who has notice of the act of bankruptcy, cannot 
dispose of the partnership-property. For, by the bank¬ 
ruptcy, the property in the joint effects is changed, 

* < 

being vested in the solvent partner, in common with the 
* 

assignees of the bankrupt-partner, who are bound to dis¬ 
til bn fe these effects pari passu ; which obligation might 
be defeated, if the solvent partner had the power of 
disposing of them in discharge of debts as he pleased. 
If j indeed, tfye act of bankruptcy be secret, so that the 

^ jfla) Hague v. Boltetfon, *1 Burr. 2174/- Tkotnutati v. Frere, 10 Bast, 

4iB. 


other 
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other partner has no knowledge of it, this seems, accord- / 
ing to the decisions (a), to form an exception ; mid, in 
such cases, the solvent partner has been allowed to 
dispose of the joint effects. But those decisions do not 
apply to the present case. Wherefore, the plaintiffs are 
entitled to the whole of the money paid to the defend-. 
ants; and, if not to the whole, at all events to a moiety, 
they having declared as assignees 'of J. W. Harvey , as 
well as assignees of both the partners, (b) 

For the defendants it was answered, — that as by the 
bankruptcy of J. IV. Harvey his assignees became, as it 
was admitted, tenants in common with M. B. Harvey of 
the partnership-effects* this action would not lie against 
the defendants, who claimed under M. B. Harvey , no 
more than it would lie against M. B. Harvey himself. 
According to Lord Mansfield, in Tor v. Hunbury (c), 
“ die assignees could only be tenants in common of an 
undivided moiety, subject to all the rights of the other 
partner,” Nan constat, that the other partner might 
not bo a creditor of the partnership to ten times the 
value of all the cffecLs; and this could only be ascer¬ 
tained by an account, to be taken between the partners 
in a court of equity. Before this was ascertained, if 
M. B. Harvey had himself received the money paid by 
Ramsbattom and Co,, or the debt due from Wade , bow 
could the assignees have recovered against him, seeing 
that these monies were as much his property os tftcirs ? 
And if M. B. Harvey would not have been liable in that 

(«) ,1'ikv v. JIanbury, Coup. 41.5. Smith v» Stoics, I Host, SC.'*. Smith 
v. Oriel/, ib. 569. 

(b) Smith V. Goddard, 5 Bos Bui. 465. 

(c) Cowp. 449. Also, per JTult C, J., 12 Mod. 416., and per Ld. 
Hirrdw., in West v. Skip, 1 Ves. 259., recognized in Taylor v. Fields, 
4 Ves. 596. 


a 89 
1816 . 


H ARViV 
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case, 
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against 

Cmckk.it. 


'‘case, no more shall the defendants, who are the sajne 
with iff. B. Harvey , be liable in this. Supposing, how¬ 
ever, this action tb be maintainable, Smith v. Goddard 
is an*'authority that no more than a moiety shall be 
recovered. 

Lord Ellknbohoith C. J. T think, in this case, the 
action is not maintainable j and that the doctrine which 
has been urged to-day, that the bankruptcy of one 
partner is, to all purposes, a dissolution of the partner¬ 
ship, has been pushed to an extent which the law 
does not warrant. For future purposes, it may operate 
as a dissolution, so as to prevent the solvent partner 
from dealing with the partnership-property as if the 
partnership continued ; but most,certainly he has a lieu 
on the joint funds in his hands, in respect of all claims 
which were consummate at the time of the bankruptcy. 
In this case, the solvent partner has applied part of those 
funds in satisfaction of such a claim; and to take the 
money out of his hands, or those of the defendants, may 
be to his prejudice, before the account is taken between 
the partners. It seems to me, that until the account is 
taken, and it is ascertained whether the assignees are 
entitled to recover a balance against the solvent partner, 
this action is premature. To entertain this action 
would be pregnant with all the inconveniences that would 
attend an action upon an unliquidated account between 
partners. 

^ 1 , , 

Bayeey J« I am entirely of jbe same opinion, tf 
this action is. maintainable, jthe consequence would be, 
that after an act of bankruptcy committed by one part¬ 
ner the partnership-house must Immediately be closed; 

but 
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but such a consequence is directly contrary to the 
cases of Fox. v. Hanbury and Smith v. OtielL If* several 
persons enter into partnership, either for a definite or an 
indefinite time, each partner is at liberty to apply the 
joint funds in payment of the partnership debts; and 
each has a lien on those funds for*his own indemnity,* 
limited to their being applied to the payment of part¬ 
nership debts. When one of several partners becomes 
bankrupt, he puts himself by that act out of the part¬ 
nership, and ceases to have any further controul over 
the partnership property: the whole of his rights pass 

* 4ie 

to his assignees. But this does not prevent the remain¬ 
ing partners from exercising the controul which rests 
with them over the property, to take care that it is duly 
applied in liquidation*of the partnership debts. If this 
were not so, in what a situation would the solvent part¬ 
ners be placed. For if, in this case, a creditor had 
applied to M. B. Harvey for payment of a partnership 
debt, and he were precluded by the bankruptcy of J. If . 
Harvey from paying it, the consequence would be, that 
having funds of the partnership in his hands fully suffi¬ 


cient to satisfy the demand, he must nevertheless become 
liable ‘to arrest and to be detained in prison. And the 
creditor also would be in this dilemma, that having 


funds to look to for the disdiarge of his debt, he could 
not obtain payment, because he could not properly 


receive what the other was unable to pay. The solvent 


partner would say that he was liable to account with the 


assignees of the bankrupt partner, and thus leave the 
partnership creditor unpaid. This seems to me to be a 
consequence, the inconvenience of which is sufficiently 
obvious. It is argued that a distinction is to be made 
in the present case, because both M. B* Harvey and the 
Vol, Y. A a . defend* 


1816. 
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181(5* (defendants were aware of the’act of bankruptcy; but I 

.ask, whether this was not a bona fide payment to a per- 

Hahvey * 

again# son who was entitled to receive it ? If it were, the 

CmcKEit* 

knowledge which they possessed of the act of bankruptcy 
does not, as it seems to me, distinguish the case from 
those of Fox y. Hanbury and Smith v, Oriell. In Smith 
v. Oriell , Lord Kenyon considered that the whole, and 
not a moiety only, of the partnership property, delivered 
by the solvent partner in satisfaction of a partnership 
debt, passed by the transfer. 

Abbott J* I take the case to be this, that M. Ji. 
Harvey t the solvent partner, knowing that the other 
partner had committed an act of bankruptcy, applied 
the partnership effects in discharge of a partnership debt. 
Now, there is no doubt that the partnership effects were 
liable in some way or other to this demand: but it has 
been contended, that the power of the solvent partner to 
dispose of the partnership effects in this way ceased by the 
act of bankruptcy. The inconvenience of such a conse¬ 
quence has been well pointed out by my Brother Baylcy , 
and struck roe in the early part of the argument; but, 
however great the inconvenience, it could not avail 
against the law, if there were authorities to shew it. But 
so far from this being the case, I own 1 think the autho¬ 
rities are the other way||| I consider it as plainly 
deduciblc from the case of Fox v. Hanbury , that a sol- 
vent partner* without notice of the bankruptcy of the 
other partner, may lawfully dispose of the partnership 
iproperty. In Smith v. Qriell 9 I do not find it stated 
•'Inegatively that the solvent partner had not notice; and 
I should rather infer from |he case that he had, because 
it states that a commission of banhruptcy had issued 

V ' :] iy before 
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before the tirfte when the transfer was made. But it 
does not appear to me that a knowledge of tlie fact 
makes any difference: tlfe legal right cannot result from 
the absence of knowledge. If a solvent partner is not at 
liberty, after the, bankruptcy of one partner, to apply 
the partnership funds to the discharge of partnership 
debts, he may be ruined in the midst of abundance of 
property capable of paying all the debts; and the ere*, 
ditors, also, must wait until such time $s assignees are 
chosen, and it is their pleasure to make distribution. It 
appears to me, that the effect of one partner’s bankruptcy 
is, to deprive him of the power of disposition, and to vest 
in his assignees a right to such surplus as the bankrupt 
himself would have had; but, nevertheless* the partner 
who has not committed an ac*t of bankruptcy retains his 
power of disposing of the partnership effects, in payment 
of the partnership debts. If this power were exercised 
with a view of giving a fraudulent preference, it would 
lead to a different conclusion; but fraud is not stated, 
and cannot be intended. As far as any intendment can 
be made, I should infer the contrary; for it seems that 
M. B. Harvey , supposing he was of ability to discharge 
all the partnership debts, w ent on as long as he could, 
until he found his hopes disappointed. 


34 * 
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■g * 

Holroyd J. I am entirely of the same opinion. It 
appears to me that knowledge of the bankruptcy makes 
no difference. It is not stated, that it was in the contem¬ 
plation of M. B. Harley, or of the defendants, that M. 
B. IIan>ey would become a bankrupt, which would have 
been a material fact to distinguish this from the other 
cases. I apprehend the bankruptcy of J. JV. Harvey 
did not avoid or diminish the lien which M. B. Harvey 

* A a 2 had 
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had upon the partnership effects; and if it did not, it 
follows, that no person could have claimed to take the 

effects out of his hands, until after an account taken, 

* * 

which must be taken in equity. If, then, M. B. Harvey 
had a lien, for what purpose was this lien but for die 
purpose of paying the partnership debts, and protecting 
his own rights ? How does the bankruptcy of J, If* 
Harvey alter the jus disponendi of his partner to this 
extent ? It seems to me that it makes no difference in 
this respect, It is contended, that this action may bo 
supported either for the whole or lor a moiety. As to 
the latter, it cannot be maintained, except on the 
ground that one partner may sue for his moiety. But 
can it be contended, that if money, which is the joint 
property of the partners, be received by a third person, 
one of the partners may sue him, and recover his moiety? 

If not, neither can it be Contended in favour of his 

* 

assignees, This is money paid by a solvent partner, in 
discharge of a partnership debt, which by law he was 
bound to pay. It appears to me this action is not 
maintainable on either ground. 

, Judgment for the defendants, 
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Leadb otter against Farrow, 

^SSUMPSIT upon a bill of exchange and the 
money counts. Plea, non-assumpsit. At the trial 
before Lord Lllenborough C. J., at the London sittings 
after last Hilary term, there was a verdict for the plain¬ 
tiff, damages SO/., subject to the opinion of the Court 
upon the following case: * 

The plaintiff and defendant, at the time of drawing 
the bill in question, resided at Hexham. The defend¬ 
ant, who was a tanner, was also agent of the Durham 
bank, in which capacity he acted from July, 1812, to 
July , 1815, when the bank foiled. On the 8th of June , 
1815, the plaintiff sent 501. to the house of the defend¬ 
ant, in order to procure a bill upon London for the 
amount, and the defendant filled up and signed the bill 
in question upon one of the printed forms of the Durham 
bank, and sent it to the plaintiff. The following is a 
copy of the bill: 

« N. G. 205. 

501. Hexham , June 3th, 1815. 

Forty days after date, pay to the order of Mr. Thomas 
Leadbitler fifty pounds, value received, which pfoce to 
the account of the Durham bank, as advised. 

Messrs. Wether ell, Stokes , Mowbray , Hollingsworth, 
and Co. bankers, London. 

(Signed) Christr. Farrow” 

The persons who constitute the firm upon which the 
hill was drawn, are the same who constitute the firm of 

A a 3 the 
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Tuesday, 
November 12th, 


An agent to a 
country bank, 
to whom plain¬ 
tiff'sent a sum 
of money, in 
order to pro¬ 
cure a bill upon 
JMiulon, drew 
in bis own 
name for the 
amount upon 
the firm in 
London , the 
two firms being 
the same: 

Held, that the 
agent was liable 
as drawer, al¬ 
though plaintiff* 
knew that he 
was agent, and 
supposed that 
the bill was 
drawn by him 
as such, and on 
account of the 
country bank, 
to whicli the 
agent paid over 
the money. 
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me Durham bank, that bank having a house in London, 
Leajhittj* u P on w *hich ilie y w£> re in the habit of drawing bills, 
Farrow w hich they ''vishetl to make payable there. 

The* bill in question was drawn in the same form as 
had been used by the defendant since June , 1813, before 
which time he had t>een in the course of issuing bills 
drawn in the name of one of the partners of the Dur¬ 
ham bank. He did not draw bill# on his own account 


in this form, nor u n the same parties. The plaintiff, 
when he sent the SO L, and obtained the bill, knew that 
thi defendant was agent of the Durham bank at Hexham, 
and that the Durham bank drew upott a house in Lon¬ 
don, and ho supposed that the bill was given by the de¬ 
fendant, as agent, and on aecount of the Durham bank, 
to which the defendant paid over the 50/. The bill, 
when due, was presented to the drawees, and payment 
refused, and due notice was given to the defendant. 

The question for tlie opinion of the Court was, whe¬ 
ther the plaintiff was entitled to recover. 


Tindal, for the plaintiff, argued, that the defendant 
was liable, there being nothing on the face of the bill to 
shew that it was drawn by him as an agent who was acting 
only for his principal. The defendant, in order to pro¬ 
tect himself, should have expressed on the bill, that he 
drew it as agent only, or by procuration j or at least that 
it was for the Parham bank *, for the expression, “ to be 
placed to the account of the Durham bank, as advised,” 
imports nothing more than that the drawer had a credit 
with the Durham bank to the amount, and that the 
/drawees were ,;to look to that credit. So, where a bill 

, i i 1 \' 

, .''":was addressed to the drawee as cashier of the York 
Buildings Company* at their honse* and was accepted by 

him 
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him generally, it was held that he was personally an¬ 
swerable, notwithstanding the bill was addressed to 
to him in a limited character, («) As to the plaintiff^ 
knowledge that the 'defendant was only on agent. It is to 
be recollected that this is a contract in writing, founded 
on the custom of merchants, whifh cannot be varied 
by matter lying in parol dehors the instrument, (b) 
Therefore, upon a policy of assurance from Archangel to 
leghorn, where the defendant sought to shew by parol, 
that the risk was to commence only from the jD owns, it 
was pronounced by Pemberton C. J., “ That a merchant 
should no more bo allowed to go from what he had 
subscribed in a policy, than he that subscribes a bill 
of exchange payable at such a day shall be allowed to 
go from it, and say it was agreed to be on condition, 
&c.” (e) And surely the defendant cannot go from 
that which he has here subscribed in a more important 
particular than if he be allowed to say that the plaintiff 
knew him to be an agent only, and therefore he is not 
answerable. Besides, it does not follow, because the 
plaintiff knew him to be an agent, that the defendant is, 
therefore, exempted from personal liability. Contracts 
are'frequently made by persons who are known to be 
agents, yet are personally liable, (d) The defendant, 
therefore, in order to exempt himself, ought to shew, not 
only that the plaintiff knew him to be an agent, but that 
he also understood that the defendant was not to be 
answerable ultra ; whereas the contrary is apparent 
from the case; for if the defendant be not liable, no 
one else is j the drawees are hot, for they have not ac- 

(a) Thomas v. Itiahop, ‘8tr, $33* (6) IhicL 

(c) Fames v, Xrdgtetitpt ■gtihhtn. $4. 

(4) Jpi>leton v. itotfer, 8j$a$t, 14-fl. LcFtvrc v, Loyd, 5 Taunt* 74*1. 


LxADTUTtKR. 

agwinit 
',F AWMSW. 


A a 4 


cepted; 
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Nceptcd i nor the Durham bank, for there is nothing in 
writing to bind them ; and as the Durham bank and 
drawees were identified, it may well be intended that a 
second name was added as drawer, 1 to give the bill ad¬ 
ditional currency, 

♦ 'V* 

Scarlets contra, endeavoured to distinguish the cases 
cited for the plaintiff. As to Thomas v. Bishop , he ob¬ 
served, that the plaintiff had no knowledge of any agency, 
except as far as it might be inferred from the bill’s being 
addressed to the drawee as cashier, which the Court 
considered as only descriptive of the party; for, though a 
cashier, he might well accept on his own account ; and 
the rest was merely local reference; but it is remarkable 
that the Court, upon that occasion, referring to a case 
in Carth., took the present distinction, saying, “ It might 
have been otherwise if the action had been by J. & 
who was privy*’’ \ And what was there said as to the 
non-admissibility of matter dehors the writing, was said 
only as It regarded any matter to charge third persons, 
f. e. the York Building’s Company. But it is the daily 
practice to admit evidence explanatory of written con¬ 
tracts, in order to shew the real nature of the transac¬ 
tion ; as that a bill of exchange was drawn for accom¬ 
modation, or by a servant only. With respect to the 
personal liability of agents, upon contracts in which 
they are known to act as agents, it is observable, of the 
two authorities quoted in favour of this position, that in 
one the plainjtiff had no knowledge that the defendant 
drew the bill hs agent; and the other.was a case of co- 

f f ' ' 'j* 

venant. And as to the argument lor the necessity of this 
defendant’s liability, drawn from the supposed irre¬ 
sponsibility of any other party, it may be answered, that 

the 



349 


isr the Fifty*seventh Year of GEORGE HI. / 
the Durham bank is Jiable, in the same manner as ship-' 181C. 


owners are liable upon a charter-party, not under seal, 
executed by the master cm their behalf. 


Lkadbitter 

against 

Farrow, 


Lord Eixenborough C. J. Is it not an universal rule 
that a man who puts his name to a bilkof exchange thereby 
makes himself personally liable, unless he states upon the 
face of the bill that he subscribes it for another, or by 
procuration of another, which are words of exclusion ? 
Unless he says plainly, “ I am the mere scribe,’* he be¬ 
comes liable. Now, in the present case, although the 
plaintiff knew the defendant to be agent to the Durham 
bank, he might not know but that he meant to offer his 
own responsibility. Every person, it is to be presumed, 
who takes a bill of the drawer, expects that his respon¬ 
sibility is to be pledged to its being accepted. Giving 
full effect to the circumstance that the plaintiff knew the 
defendant to be agent, still the defendant is liable, like 
any other drawer who puts his name to a bill without 
denoting that he does it in the*character of procurator 
The defendant has not so done, and, therefore, has 
made himself liable. I do not say whether an action 
would lie against the Durham bank, because, consider¬ 
ing it in either way, it would not, as it seems to me, 
affect the liability of the defendant, 

Bayley J. I am entirely of the same opinion. The 
drawer, by the act of drawing, pledges his name to the 
bill’s being duly honoured j and though the plaintiff in 
this case knew that the defendant was an agent, he 
plight also know that he had given this pledge. 


Abbott 
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1810* Abbott.!. I am also of the bame opinion. The 
. party does not uhew that the bill Was not taken accord- 

t.8AD»nTKH J ^ 

aywiit inrr to the dlcct which it bear! on the face of it. 

FabiOuv. ' , , 

Holroyb J* I apprehend that no action would lie 
'on the bill, except against thobfc who are the parlies 
to it. 

Judgment for the Plaintiff. 


Tuesday Patten and Others against Thompson, 

AVoniu I2th. f 0 


Thi unpaid 
•vtndoi rt.ij stop 
tu tmnsilu bo- 
fou the goods 
( lUlK to till 
liaml-i of tlft 
\ti»li c’s factor, 
although the 
fai lor has the 
bill of lading, 
indorsed to 
order, in his 
1 lands, and is 
undci acccpt- 
anu to tin 
sendee on a 
general Ac¬ 
count , vihcic- 
foic, in -ucli 
cast, wlure the 
1 endi e hoc amt* 
bankrupt, and 
ihe factor also 
became bank¬ 
rupt, anil the 
messenger 
UBcler the fac¬ 
tor’s commis 


'Jp'ROVER for 108 tons of wheat. Plea, not guilty. 

At the trial, before Lc Blanc J., at the Lancaster 
Lent assizes, 1815, there was a verdict for the plain¬ 
tiff?, damages 3000/., subject to the opinion of the 
Court, upon a ca«e, which stated, that the plaintiffs were 
merchants at Westport, in Ireland, that IJichnan and 
Co. were merchants at Dublin , and that the defendant 
was the provisional assignee of Hodgson am! Co., bank¬ 
rupts, who Were merchants at Liverpool. On the 28th 
Map, 1814, the plaintiffs wrote to Hickman and Co., 
informing them that they had that day commenced 
loading the brig Amlwch, of Beaumaris, Owen master, 
with wheat, and of which they made them an offer, 
“ say about 100 tons our best wheat, kiln dried, 
screened, au$ free on board, at 34s. C>d. pot barrel, of 


sum, upon the 

ar> ie.it of the ship, went on board, and seized the cargo, the agent of the vendor having 
previously given notice to the captain to deliver the cargo ta Mm, and the captain having 
agreed thereto. Held, that trover would be bj the vendor against the assignee of the bank¬ 
rupt fugffW. 


20 stone, 
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20 stone, payable by our bill on yourselves, at three 
months’ date, from the date of bill of lading.” On 
the SOtli Mat/, Hickman and Co. wrote to the plaintiffs 

I * 

in answer, accepting the offfcr, and requesting to be ad¬ 
vised in time, to have an insurance effected. On the 
6th June , the plaintiffs inclosed to tfiem the invoice and * 
bill of lading for 108 tons, and drew upon them for the 
price, by three bills to their order, amounting to 
1502/. Os. 4 d.y which Hickman and Co. returned on 
the 8tfo, accepted. The case then sot forth a scries of 
letters between Hickman and Go. and Hodgson and Co., 
as follows. 

“ Hickman and Co. to Hodgson and Co., 30th May, 
1814. You have inclosed a bill of lading fbr 360 barrels 
of wheat, shipped on board the Content, Captain Wilson. 
You will please make the necessary insurance. You 
will also effect insurance on 100 tons of wheal, skipped at 
Westport, on board the Mg Amlwch, of Beaumaris, 
J. Owen master: this vessel is now ia port, and ready 
for sailing.” 

“ Hodgson and Co. to Hickman and Go, 4th June. 
The bill of lading, per Content, is received, and the 
insurance effected on wheat, pin' Amlwch, from West- 
port, particular of which is annexed. The two bills 
inclosed in yours of the 1st instant, amounting to 
25841. 5s# Gd. are to your credit, and the three fy&fts 
advised of, together 1550/-, shall meet due honour.” 

u Hickman apd Co. to Hodgson and Co., 6th June, 
Inclosed you will receive, Atkinson and Co. on C. and 
S. Haps, 2001.; Jt. Bmffld on F. Bmfield, 5001.; our 
draft on A. Alkins, which please put to our 

credit. We have valued on^yoii to 

* “ Hugne 9 
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1816. 

Patifu 

against 

Thomfsok. 



£. 

“ Hugne 9 Beatman, and Co. 

- 500 

“ Thomas Abbott fan three bills, 

- 1200 ‘ 

<e Samuel Matthews * 

- 200 

tf John Tomlinson 

- 400 

w Denis Midan 

40 

“ Lyndon, Bolton , and Co. 

- 1000 


<( To which please shew honour.” 

“ Hodgson and Co. to Hickman and Co., lOtli June, 
We wrote to you on the 8tb, and are since favoured 
with yours of the 6th instant, inclosing three drafts, 
amounting together to 157 GL 4s., which we placed to 
your credit. Your six drafts, together .1.110/., shall 
meet due honour, according to your advices. Inclosed 
are account sales of wheat, per •Fanny, the net pro¬ 
ceeds, VMM. 19/. 3d., are to your credit, as are also 
your sales per Clyde, amounting to 1080/. 3s. 10 d., 
herein handed you,” 

Hickman and Co. to Hodgson and Co, 8th June. 
We inclose three bills, amounting to 1581/. 7s. (id., to 
the debit of your account; you have also inclosed a bill 
of lading for 804*.barrels of wheat shipped at Westport, 
on board the Amlwch. There is no fresh corn coming 
to market all over the kingdom : the growing crops of 
both oats and wheat look very badly, particulaily the 
formfr. Since our last advices we valued on you as 
follows; viz. in three drafts, to 

j> - 

\ dk>. $• d. 

** N. Mahon - - 700 0 0 

« J. Hills . - 182 9 10 

<| miiamm and Coi - 2000 0 O'* 


** Hodgson 



* in the Fipty-seventii Year of GEORGE 111. 


353 


/ 


" Hodgson and Co. to Hickman and Co., J i th June. 
We are favoured with J'ours of the 8th instant, in¬ 
closing three bills, 1581/. 7 s. Gd. t which arc placed to 
your credit: it also inclosed bill of lading for wheat, 
per Amhvck , which shall have our best attention on 
arrival. Your three drafts for 2%82/. 9.?. 10 d. shall* 
meet due honour.’’ 

On the 2d June, Hodgson and Co. effected an insur¬ 
ance in their own names, on the wheat in question, for 
1300/., in pursuance of the letter to them of the 30th 
May , and on the 8 th June th o Amlwch sailed for Liverpool , 
with the wheat on board. By the bill df lading the 
wheat was made deliverable at Liverpool, to Hickman 

*' ‘i , 

and Co. or assigns, and it was indorsed by them, to 

be delivered to Hodgson and Co., * or order. On the 

■ , ' * 

15lh of June Hickman and Co. advised the plaintiffs, 
that, in consequence of several extensive failures in 
which they were involved, they found it impossible 
to make good their engagements. A circular letter 
to the same effect was at the same time sent by Hickman 
and Co., to their principal creditors and correspond¬ 
ents. Hickman "and Co, stopped payment on or about 
the 15th June , and continued insolvent until their bank¬ 
ruptcy, which took place shortly after. On the 21st 
June a commission of bankruptcy issued against Hodgson 
and Co. The several bills drawn by Hickman and Co. on 
Hodgson and Co. were accepted by the latter, and have 
been proved under their commission. The plaintiffs, on 
receipt of Hickman and Co,’s letter of the 15th June, 
immediately sent one of their clerks to Liverpool with 
one of the bills of ladings and with a power of attorney, 
authorizing their agent theta to stop the goods in tran¬ 
situ, The clerk arrived at Liverpool on the 20th June, 
wad found the Amlwch? which had arrived two days 

before 


1816. 

Fatten 

against 

Thompson. 
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IS 16. ^ before bini, tying with the wheat on boat'd, in the Merscu. 

On the same day she came into Geort>e\ dock basin, 

1 aj ix « r> ■ 

against Liverpool* and in the afternoov the under warehouseman 

'IHOMfSOA. 

of Hodgson and Co. went on board for the purpose of 
taking a sample, but was lcfused by the mate, (the c.ip- 
,tnin not being then on board, and having left expiess 
orders with the mate that the hatchwajs should not be 
opened,) whereupon he returned, and the head wuie- 
houseman went on board and told the mate (the captain 
being still absent) that he came ftom Hodgson and Co., 
the consignees, and wanted a sample, m answer to which 
the mate communicated to him the captain's orders; but 
upon the Warehouseman replying that the next day wa*. 
maiket day, and they wanted it to be shown at the 
market, the mate permitted the hatchways to be opened, 
and a sample to be taken. On the 21st June the plain* 
tiffs’ agent exhibited the lull of laeling and power of at¬ 
torney to the captain, and required deliver) of the 
wheat to be made to him on behalf of the plaintiffs, and 
the captain signed art undertaking upon the bill of 
lading, not to deliver the wheat to any person but the 
agent, he agreeing to pay the captain.the height, and 
guatantce hint and his owners from any expense. On 
the 2 2d the agent gave the captain a bond of indemnity, 
and paid him Ins .freight. On the everting of the 2Jd, 
the Amlwch having got into a proper bitth to discharge 
her cargo, the messenger, uiutyr the commission issued 
against Hodgson luid Co., *todk possession of the ship 
and cargo, sjM several days afterwards opened the 
hatchways, discharged the cargo, and delivered it to the 
defendant, who caused it to be sold by auction. "The 
case further stated, that IMc&mrm and Co., during the 
years 1813 aipl 1814, up to the time of their stopping 

' payment, 
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payment, had been in the habit of consigning goods to 
Hodgson and Co., to be sold by them, as factors for 
Hickman and Co., and l*ad also remitted to and drawn 
bills upon Ilodgson and Co., which they accepted^ and 
that the Account between them was a running account; 
that at the time of the transmission pf the bill of lading, 
in question, and of the* failure of Hodgson and Co., 
they were under acceptances for Hickman and Co. to a 
larger amount than that of the bills and goods remitted 
to them; but that, in consequence of their failure to 
make good part of their acceptances, the balance was in 
favour of the estate of Hickman and Co. The accept¬ 
ances so dishonoured, including the three bills men¬ 
tioned in the letter of Hickman and Co. of the 8th June, 
were proved under thq commission of Hodgson and Co., 
and dividends received thereon, but the balance still 
remains in favour of the estate pf Hickman and Co. 
The question was, whether the plaintiffs, under the cir¬ 
cumstances stated, had a right to stop the wheat in 
ft ansitu. 

The case was argued at the sittings at Serjcanis* Inn, 
before this term, by 


/ 


181G. 


VjkTffS 

aflain&l 

Thompson. 


Richardson , for the plaintiffs, and Joy, for the de¬ 
fendant. The authorities chiefly relied on in favour of 
the plaintiffs were Kinlach V, Craig («), Feise V. Wray (h\ 
and Oppenheim v. Russell (c) i those for the defendant 
were L-ickbarrcm V. Mason (d) ? Cuming V. Brawn (c), 


fa) 5 T.n. 110. 78& 

(6) 3 Evst , 93. 

(r) 5 Boi. $ Pur. 43. y 

0 1) a T, n. 65 . 1 if. m. & T. #. 507 , 2 If.Bl. 231 . 5 T. g. 

6 85 . $ * 

(f) 9 Eait, $OG, 


Haille 
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1816 , 


I’Airnr 

Tjhowisok. 


Haille v. Smith [a), Wiight v. Lav>es(b) t and Vntuc v. 
Jewell, (c) The Court went s>o fully into the arguments 
in delivering judgment, as to^prechule the necessity of 
a further detail. 


Lord ELLKNBOftot/r.H C. 3. This is an action by 
Patten and Co., who are the sellers of a quantity of 
wheat, against the defendant, the provisional assignee 
under a commission against Hodgson and Co., mer¬ 
chants at Liverpool. The action is in other words by 
the Westport house, against the representative of the 
Liverpool house, to recover the value of this wheat, 
which was consigned by the Westport house, the unpaid 
sellers, to the Dublin house, the buyers, and by the Dublin 
house made deliverable to the Liverpool house for the 
purpose of sale, pit account of the Dublin house. And 
the question is, in what character, and with what rights, 
the Liverpool house received this cargo. The relation 
subsisting between the parties is to be collected From n 
long correspondence that passed between them, and L 
set forth in the case. If it is to 'be taken, that the cargo 
was consigned to the Liverpool home, as a security for 
advances made by them, this may afford a ground for 
their claim, to detain the same until such time as they 
are indemnified against these advances, or the responsi¬ 
bility they have contracted in* V&spcct of the cargo. But 
* - * 
the case, as at now standi, seems to me to go farther, and 

that the defendant, in order to succeed in his claim, 
must make out this portion, that wherever a’ principal 
consigns goods to his factor for sale, -and is at the same 


V 

(») i jfo. 4 Put. m. * #- a %, p. o. 85* 

(<•) A Qmpb. 2V. P» C Sh 


» * 


time 
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Pattek 

against 

Tso»moN, 


a mere naked ease of a factor, to whom a quantity of 
wheat is consigned for the purpose of being sold by him, 
and who is to account for the sale, and rend# the pro¬ 
ceeds to his principal.*- In such a case, if the factor has 
received the proceeds, he will be entitled to his lien upon 
them, to the extent of Ins indemnity, but he can have no 
rights antecedently to possession in respect of the con¬ 
signment, but such as be has in his representative 
character of factor, in order to effectuate the object of 
the consignment. Now, 1# Us consider what wete the 
rights of the Liverpool house as against the Dublin bouse. 
On the 30th of Mmfo the Dublin house wrote to the 
plaintiffs, ack * ' * -« 1 - ** their letter of the 

28 th, making an l _ T T ns of prime wheat, free 

on board at }/» 14?. barrel, payable by the plain¬ 

tiffs’ drafts On the JChildw bouse* at three months from 
the date Of the ” 1 and informing them that 

time, it is plain that 
the bill ift fading, if if b»4 my exigence, had not 
reached the DtMjH rthtj Indeed it appears not 

to have been iferWigml §> tbera until the 6th of 
June, when if was inclosed with the invoice for 108 
Voe. V B b tons 


time in a course of drawing on the factor upon account, 
this single circumstance of there being mutual credits 
between them, does of itself give to dm factor a right, 
not merely to detain such consignments as shali come 
to his hands, but to anticipate the possession, and keep 
it against the unpaid feller. If there had been an$ 
specific pledge of this cargo in the course of the trans¬ 
action, if bills had been accepted by the Liverpool house 
on the credit of this particular consignment, or if it had 
been so stipulated, this would have been a different case. 
But it appears from the whole transaction, that this is 
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tons of wheat, and bills were drawn on them for 
the amount, which they accepted and returned to the 
plaintiffs* But I find by af letter from the Dublin 
house, of the same date with that in which they accept 
the plaintiffs’ offer, that they directed the Liverpool 
house to effect an insurance upon this purchase. The 
letter relates to other matters as well as this, which 
shews that this was nothing more than an ordinary 
transaction between the parties, as principal and factor. 
No mention is made, that the bill of lading should be 
sent to them, to hold as a pledge on this particular 
account: this letter only contains the common instruc¬ 
tions, as between principal and lector, to take charge 
of the cargoes specified, and insure them. The next 
letter between the same parties* is of the 6th of June, 

«* 

remitting bilk to the credit of the Dublin house, to the 
amount of 1676/. 4*., and valuing upon the Liverpool 
nouse by several biffs to the amount of 3iS 10/., but not 
a word of the consignment by the Amlwch, or that this 
is done on the credit of it ; so that it Ii plainly an ac¬ 
count current between them. Then comes a letter of 
the 8th of June, in the first place, inclosing three bilk 
amounting to 1581/, 7s. 6d., to the debit of the account 
of the Liverpool house* Here then k a remittance to 
be set against their former draffs; the letter also in¬ 
closes the bill of lading for the wheat on board the 
Amlwch i and that proceeds to other matters of a gene¬ 
ral nature, and of account, but does not intimate that 
tlie Liverpool house should hold this hill of lading until 
their balance was satisfied* There k, therefore, no 
|f|beific pkdge of the cargo; by possession, they would 
undoubtedly have acquired a ffan upon this consign¬ 
ment, but there is nothing to -pledge by anticipation 

the 
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the bill of lading as a security; tho tor import that l»16- 

the bill of lading was sent to them In their capacity of ^ gN 

factors. Although it goes on to inform them, tfeftl the 
Dublin house, since their last advices, had valued 
to a further amount, of Hkf** there it Ope 

woid that the valuing was on the* credit of the hill of 
lading. Thus stands the correspondence which accom¬ 
panied the drafts and die hill of lading in questioni and 
I would ask, whether there k a syllable throughout the 
whole touching a security, or fWy thing like a par¬ 
ticular appropriation of this bill of hvding to any speci¬ 
fic draft,or balance? * This caae b*e been likened to 
that of HatUe v . 4 but t think it bears no resem¬ 

blance to it. That, way a specific pledi 
by indorsement and delivery of tb© I4H of ladji 


be held as a collateral the case was this: 

time were twtf iMmses of etude hi constituted 



a* aforther ©Mrif* te * credit in their femur 
with two houses at Jsfossihh^ to#*© amount of 80 , 000 /., 
and also, {which is material to be noticed,) n a collateral 


a cargo of hmp e$n§^ bmp $br a®|© m his account t Ift 
pursuance of which the invoice and bill ®f 

B b 2 lading 
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Jading indorsed were remitted to Smith and Atkinson. 
Now, upon this statement ! would repeat the question, 
whether there is any mention*of a security, or a col¬ 
lateral security in the present calc, or that the Liver¬ 
pool house were to be placed in a relation to this cargo, 
' to entitle them to ahy thing ultra their rights as factors i 
For I admit, that an agreement similar to that in Haille 
v. Smith, would have varied the situation of these parties, 
considered as principal anti factor, and made them con - 

tractors on a special account, and with reference to dri- 

* 

tinct securities. I apprehend, however, not a word of 
this kind is to be found in the case. !n Haille v. Smith, 
it was considered by Eyre C. J., that the consignment 
to Smith and At-kimon was not merely to sell for the 
benefit of the consignor, but upon trust, that the pro¬ 
ceeds should remain with Smith and Atkinson , by way 
of indemnity to the banking house. Again i ask, is 
there one word here about an indemnity to the Liver¬ 
pool house ? If not, it is plain that a lien can unly 
attach on property in possession; until the party is 
possessed he can have no lien, and must be content to 
rut! the common risk, but when once he is lawfully pos¬ 
sessed, he may retain until satisfied. Thus the case, as 
it appears to me, stands'with respect to that o {'Haille v. 
Smith , upon which so much reliance has been placed. I 
have also looked into the case of Ferine v, Jewell, and 
find that there the bill of lading was indorsed, ami sent 
by the consignor on account of a balance due from him, 
including several acceptances then running, so that it 
was in the nature of a pledge to cover these acceptances. 
There is nothing of ;the kind in this case: the bill of 
lading was transmitted lor the purpose of enabling the 
factors to sell, without any reference to a loan or 
. balance 
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balance due to them. It seems to me, that this case 
distinctly falls within the authority of •Kinlochv. Craig ; 
there, as here, the cargo Vas sent to Sandiman and Co., 
the factors, who at the time of its arrival were under 
acceptances on this very account. The bill of lading, it 
is true, was unindorsed, and so far fhe fact differs; but* 
the judgment of Ashhurst J. goes the full length of this 
case, lor he denied that as between principal and factor 
merely the factor has a Hen till he has obtained pos¬ 
session of the thing which is the object of the lien. 
And therefore he said, “ If Sandiman had once got 
the possession, they then might have insisted on their 
Hen.” With respect to the indorsement of the bill of 
lading, if it be made to the party merely as factor, I 
conceive it carries his rights no farther, being made for 
the benefit of the principal. ISlOw it cannot be argued 
here, that this indorsement of the bill of lading was 
not made to the Liverpool house, in furtherance of the 
duties to be performed by them as factors. Rut when 
an alteration of circumstances tal^es place, whereby the 
factors are no longer capable of performing those 
duties, can their assignees claim to have the consignment 
which was made to the factors in respect of a personal 
confidence reposed in them, for the performance of those 
duties which their assignees cannot execute?, It is im¬ 
possible, in the altered situation of things, that sjich a 
claim can be good. It seems to me, that this is neither 
the case of a pledge by way of security for advances 
made, nor of an assignment of the bill of lading, except 
for the purpose of enabling the factor to receive the 
property, and carry.; it to the account of his principal; 
that here, the unpaid vendor is not^ deprived of his 
right, in consequence of the failure of the vendee, to 

B b 3 t stop 


/ 361 

1816. 


Patten 

against 

Thompson. 



302 


CASES ffr MICHAELMAS TERM 


1810. 


Fatten 

against 

TliOMI'SOK. 


\ 

stop in transitu ; and therefore these plaintiffs are 
entitled to judgment, they having done all in their 
power to stop the cargo by kfymg claim to it; which 
was frustrated only by the messenger under the com¬ 
mission of Hodgson arid Co/seizing the cargo in spite 
bf the captain’s undertaking to hold it for the plaintiffs; 
and I am not aware of any authority which clashes 
with this'case thus considered. 


Bayiey J. I am of the same opinion.' Two points 
seem to me to be clear; 1st, that the unpaid seller has 
a right, before the goods reach the purchaser, who has 
become insolvent, to stop them in tramify; next, that 
these plaintiffs did what amounts to a stoppage in tran¬ 
situ before the property arrived at'its destination. The 
only question is, as to the claim of the Liverpool houses, 
who derive title under the Dublin house, who are the 
purchasers. Now, the Liverpool house had not received 
the consignment, they had only received the bill of 
lading, indorsed by the, Dublin house to them in their 
quality of factors. It appears that the same conveyance 
which brought them the bill of lading indorsed, also 
apprized them of certain bills having been drawn upon 
them by the Dublin house j but when I look to the 
course of dealing between these parties, it is not pos¬ 
sible to ascribe the drawing of these bills to this par¬ 
ticular consignment,; so as to consider it as a specific 
pledge on this account* The course of dealing shews 
that there was an account current between them, the 
Dublin house remitting, from time to time, such bills as 
they thought proper to the Lyperpoal house, and draw¬ 
ling upon thorn withjbht regaid to ah exact correspond¬ 
ence between their remittances and their drafts. In their 

letter 
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letter transmitting the bill ofladiog in question, they make* 
remittances to about 1500/., and draw to the amount 
of between 2000/. and 3QOO/. This amount, it is true, 
was somewhere aboijt the value of the remittance and 
consignment, but there is nothing in the letter to mark 
the appropriation of the wheat to these drafts, and the. 
course of dealing plainly shews, that it never was in¬ 
tended. Under these circumstances, then, the Liver¬ 
pool house claims, not to retain possessing of property 
which has duly cpme to their hands, but to take pos- 

, f 

session of property which has never reached them, to 
the exclusion of the owners tight to recall it while it is 
yet in lrans.Uu. The bill of lading was sent by the 
plaintilfs to the Dublin bouse, under an expectation 
that they would makegood their acceptances; and they 
forwarded the same to the Liverpool bouse,' as their 
factors, who* are, therefore, entitled to no other rights 
titan what ordinarily belong to factors. Suppose, then, 
this wheat had come into the possession of the Liverpool 
house in due opurse, what wquld have beep the rights 
of their assignees ? If the wheat remained unsold by the 
Liverpool house when they became bankrupt, the Dub¬ 
lin house might have stepped in and insisted upon its 
return to them in specie, subject to any lien which the 

■v. , 1 

factors might have; for the property in specie would 
have belonged to the principals. So that here it ap¬ 
pears that the Dublin house, although die wheal had 
been actually, in the possession of fhe Liverpool house, 
might have reclaimed it; for theidverpool house could 
have had no lien upon it, the balance of accounts being 
against them. Notwithstanding this, the assignee of 
the Liverpool house now contends that the property is to 
be sold, not for the benefit of the Dublin house, but for 

' SV', r , ' 
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the purpose of its being distributed among the creditors 
of the 'Liverpool house, although the property never 
actually came to their hands, and they have in no re¬ 
spect performed any part of their engagement, by pay¬ 
ment of the bills valued upon them. This seems to me 
to be in substance the language of the Liverpool house. 
The answer to it is plain, that it would be doing a 
great injustice, if in a case where there has been no 
pledge of the property, they were permitted to hold 
and apply it to their own use, and disappoint the real 
object for which it was sent to them. It appears to me, 
therefore, that the plaintiffs being entitled to stop the 
goods as against the Dublin house, the insolvent vendees, 
this right was not determined by the fact of the vendees 
having indorsed and placed the .bill of lading in the 
hands of the Liverpool house as their factors. 

Abbott J. I am also of opinion that the plaintiff 
are entitled to judgment. The case states that the 
plaintiffs, being xesident at Westport , in Ireland, sold the 
wheat to the Dublin house, and transmitted to them the 
bill of. lading, valuing also upon them for the price of 
the wheat which they shipped for Liverpool . The Did)- 
tin house accepted the bills thus drawn upon them, but 
this would not prevent the plaintiffs from exercising their 
right to stop in tremitu, if circumstances should inter- 
vene, before the dejivery of the wheat to .the Dublin 
house, or their assigns, to warrant such a stoppage. 
The question is, wlfetker the transactions which took 
place between the Dublin house and the Liverpool,house 
deprived the plaintiffs of this right. /With respect to this 
part of the case, it appears, that the Dublin house having 
received the invoice and bill of lading, and having ac- 
* cepted 
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cepted and returned to the plaintiffs their drafts for the 
price, forwarded the bill of lading, together with bills of 
exchange, to the amount of 1500?. and upwards, to be 
placed to their credit to the Liverpool house, advising 
them, at the same time, that they had valued on them 
to the extent of about 3000?.; this'amotgit, as it is ob¬ 
served, nearly balancing. the value of the wheat, and 
the remittances. „ The case states a prior transaction of 
the consignrftent of wheat, by means of a bill of lading, 
and of the remittance and drawing of bills between the 
same parties. From all which, I think, it sufficiently 
appears, that these parties were engaged together in 
a course of dealing as principal and factor. Things 
being in this situation, the cargo in question arrives at 
the port of Liverpool , *and almost immediately upon the 
ship’s entering the dock she is visited by a clerk from 
the Liverpool house, who finally, after some demur 
from the mate, in the absence of the captain, and con¬ 
trary to his express orders, which he was well autho¬ 
rised to give, obtained a sample of the wheat. Now 
this could not, under the circumstances, amount to a 
delivery of the wheal; indeeed jt appears, that the Li¬ 
verpool house must have been bankrupt at the time, for 
a commission issued against them the next day. But 
how does the case stand with respect to the plaintiffs ? 
We find, that on the very next day after the shiji came 
into dock, the plaintiffs* agent, being armed with the 
proper documents, went On board and demanded the 
wheat in their names, and obtained from the captain 
an undertaking not to deliver it,to anyone but then- 
agent, upon condition thkt the agent should indemnify 
him, and pay the Freight, which condition was performed 
the following day. It appear^, therefore, that the plain¬ 
tiffs 
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lifts did, as far as in them lay, ©very thing to stop the 
cargo in 'transitu* apd take possession. The messenger, 
however, under the commission against the Liverpool 
house, Intervened, and prevented tint actual delivery to 
the plaintiffs, Now, if the Liverpool house had at this 
time been solvent, so* as to have been person^ capable 
of taking possession, I speak with great deference to 
the opinion of my Lord, but if such had been the case, 
I should have felt so much doubt as to have desired 
farther time to consider. The case of Lickbarrmv v. 
Ma$on is an authority to shew, that a pledge made by 
the consignee of good* to a factor is sufficient to divest 
the consignor of his right to slop in transitu . In that 
case, certain merchants at Middleburgh shipped goods 
on account of Freeman of Rotterdam, drew upon him for 
the amount, which bills w ere accepted, and transmitted 
to him the invoice and bills of lading indorsed, which 
Freeman afterwards sent to the plaintiffs, in order that 
they might take possession of the goods and sell, them 
on his account Freeman , at the same time, drew upon 
them nearly to the amount of their value. It is not 
expressly stated that the bills were drawn against the 
goods; but I observe, that Buffer'L* in delivering his 
judgment in the House of Lords, takes notice, that the 
bills were drawn by Freeman upon the plaintiffs on the 
same day and at the same time that he sent the goods, 
whence he concludes, that it must be taken as ope en¬ 


tire traduction. The present case differs in this parti¬ 
cular, because this| does not appear to be a single 
transaction, but onty one of several between the parties. 


Bat, I am not quite prepared to say, that, upon the 
facte ber| stated, it Anight not be fairly argued, that the 
Liverpmh house accepted the ’ drafts inclosed to them 

,*> ^ in 
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in the letter of the 8th June, upon the faith of this 
very cargo, the bill of hiding for writ’ll they received 
by the same letter. This, perhaps, was a question of 
fact for the jury. But, taking this case as one between 
principal afid factor, who were engaged in a general 
course of dealing, the principal consigning to his factor* 
from time to time cargoes to be sold for bis account, 
anti remitting bills, and drawing upon him in such 
manner as to form a general account between them, I 
should hftve required farther lime, as I have already 
stated, to consider whether, if the factor might have 
retained this cargo had it come to his possession, he 
would not also have had a right to insist upon taking 
possession, in order that he might retain. Kinlodt v, 
Craig differs in this respect* that there the bill of lading 
was nnindorsed. Perhaps, however, my doubt might, 
upon consideration, turn out to be not well founded; 
and it is not material upon the present occasion, because 
here not only did the factors not take possession of the 
cargo, but they were not in a condition to do so, or to 
perform the trust upon which it whs sent to them, they 
having become bankrupts; and certainly their assignees 
could not take possession in order to sell, because any 
sale made by them must have enured to place the pro¬ 
ceeds to tlie account of the general body of creditors, 
and not to the particular account of the jDiMmhouw f 
for whoso account alone it was consigned. As, there¬ 
fore, the situation of the Uv&'poal house was changed, 
so as to render them incapable of taking possession at 
•the time when the cargo arrived, and as their assignees, 
who afterwards seized the cargo, were incapable of per¬ 
forming the dutics '■feit’tru^tod' to the bankrupts, 1 am of 
opinion, that they had no right to interpose and prevent 

the 
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the unpaid vendors from stopping in, transilu } wherc- 

forc the plaintiffs are entitled to judgment. 

< k 

IIolkovi) J. I am likewise of Opinion, that there 
ought to be judgment for the plaintiffs. Considering 
the plaintiffs as unpaid vendors, who had consigned 
this cargo upon sale to the Dublin house, and the Dublin 
house, as having indorsed this bill oflading in a general 
course of dealing with the Liverpool house as factors, I 
think it is clear, that the plaintiffs had a right, upon 
hearing of the insolvency of the Dublin house, to take 
measures for stopping the consignment in transilu > and 
to carry those measures into execution, as against all the 
world, except those who had acquired an interest in 
the consignment, under the bill oh lading. It is clear, 
that the Liverpool house had acquired no such interest, 
because the bill of lading was indorsed to them, merely 
for the purpose of enabling them to receive the cargo, 
in their character of factors; therefore, the indorsement 
of the bill of lading does not vary the antecedent rights 
of the parties. By the bankruptcy of the Liverpool 
house, they became incapacitated to act as factors, and 
their assignees could not act for them, for the reasons 
that have been given; nor does it appear that the balance 
(if accounts was in favour of the Liverpool house, so 
as to have given them a lien, supposing they could 
have insisted upon a delivery to themselves. It appears 
to me, therefore, under all the circumstances, that the 
plaintiffs were not 'divested by any thing which had 
passed between the vendees and their factors of their 
right to stop this cargo in tramitiu 

judgment for the plaintiffs, 
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Doe on the ‘Demise of Mason and Others Tuesday, 

I * November Ithh. 

against Phillips, 


T N ejectment upon a case reserved at the last Hereford Whore an an- 

"■*“ unify was 

Lent assizes, the question was, as to the sufficiency ured by bond 
of the memorial of an annuity for 150/. panted by TV. attorney! vli 1 
Lemon to C. P. Cranford} and secured by bond dated 
the 4th July , 1798. and by two several warrants of ;uul tilc 
attorney made bv the said Lawn and the defendant, annuity to be 

. granted in con- 

authorizing judgments to be entered up immediately, ^deration of 

„ ■ 10 .WL paitl by 

and also by indenture, to which the defendant was party, the grantee to 
charging the premiss in question, of which the defend- whid^waTht 0 ” 
ant was seised for life. This indenture was of the for'u.t tmmIy Pt 
same date with the bond, and stated the annuity to irom t,je 

7 - grantee !>u pay- 

be granted “ in consideration of 1050/. to the said ™ cnt 'if If -> 

° : Ins apt'n/, and 

TV Lemon, by the said C. P. Crawford, qu that day in u»e indenture 

>r * ; , ■ also contained 

hand, well and tnily paid, the receipt whereof is hereby a proviso, that 

, . execution 

acknowledged ; and a, receipt was indorsed on the in- should not be 
denture for the above sum, as received on the day of the ti^SamiSoF 
date of the indenture, “ from Hue within, named C. P. ‘'^.irtcr' 
Crawford , by the payment of Thomas Harvey his agent L ^ jjjvnipntor 
The indenture also contained a , proviso, that no exe- 1,u; , a ? uuity; 

' > and the mcino- 

cnlion should be taken out upon the said judgments, or mi set forth 

m _ tlui bond with 

either of them, until the annuity, or some part thereof, its date, and 

. - .. the indenture 

should be m arrear for the space pi 40 days after some haring ami 
or one of the days limited in the said bond for payment taulmhZuny » 

. /. , > , mentiou of the 

theiCOl. proviso. Held, 

that the memo¬ 
rial sufficiently contained the elate of the ^denture, and need not set forth the proviso ; ~ 
that the receipt, coupled with the indenture, sufficiently described the person by whe 
consideration was paid. 1 
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The memorial duly set forth the bond with its 
date; in one part ^of which it. was stated, that Crawford 
paid to Lemon the said sum oft 10501., by the payment of 
Tho?ncs Harvey his agent. The warrants of attorney 
were set forth as bearing even date with the bond. 
The indenture was. also described w as bearing even 
date with the hondft and as being made “ in consider¬ 
ation of the said sum of 1050 1, to the said, W. Lemon, by 
the said C. i\ Crawford, paid as aforesaid There was 
no mention in the memorial of the proviso above stated. 
No judgment had been entered up upon cither of the 
warrants of attorney. , 

This case was argued at Serjeants’ Inn before this term, 
by IV. E. Tamdon' for the plaintiff and by Puller for 
the defendant, when three objections were made. 1st, 
That the memorial did not state the date of the inden¬ 
ture. To which it was answered, that inasmuch as the 
memorial stated the date of the bond, and that the; in¬ 
denture bore even date therewith, it did in effect by 
words of reference slate the date of die indenture; Ind 
tins objection was not farther pressed. 2dly, It was 
objected dial the indenture wjsts void, by reason of its 
stating the considm-ation to have been paid by Crawford, 
when it appeared fay the receipt to have been paid fay 
Crawfmd’% agent; for die deed itself ought to state 
truly the payment of the consideration, the language 
of the act of parliament hang express “'in every deed,” 
and the receipt indorsed its no part of the deed so as to 
help this omission fm the body of it. To this it was 
answered, that toe receipt, though not a part of the 
deed itself might nevertheless serve as explanatory of 
it; and llie judgment of the Master of toe Rolls upon 
* ’ this 
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this point was quoted, who said («), <f Proceeding utpoli 
the supposition, that the statute requires the* precise 
fact to appear by the de*d, that is substantially complied 
with here; for in the receipt indorsed upon thft deed, 
the payment is stated to be made by Harvey as agent 
for Crawftrrd” Lastly, it was objected, that the memo 
lial was insufficient by reason of the omission of the 
proviso, restricting the taking out execution; and upon 
tliis point, Kx parte Ansdl(b ), Cunningham v. Mac¬ 
kenzie (c), and Orton v. Knight (d\ were cited. In 
answer to these cases, in which it was admitted, that 
the Court, upon summary application, gave effect to thL 
objection, it was said, that they were prior to the case 
of Hotwood v. UndcthtU(e) t which had laid down a 
different rule. And according to Lord Kenyon in 
Momjs v. Leake ( /’), there is no occasion to insert in 
the memorial all the covenants in a deed, unless they 
modify the grant itself. Now, here the proviso was a 
mere qualification of one particular remedy, but does not 
modify the terms of the grant. 

Lord Eluenborougk C. J. ’ The case of Hoi mood 
v. Underhill has decided that the memorial need not 
state the extent of the remedy I and here the extent to 
which the remedy is made available is narrowed by the 
proviso, that execution sliall not issue until after foi ty 
days default by parity of reason, therefore, this which 


(«) 9 Pen fiSa 
(6) 1 »os. # Pul. ^2. 

(c) 2 Mm. <$* Pul. .590.' 

(rf) 3 $ Pul. 153. 

(<“) 1 Taunt. 346., rfeV^Tsiltg j«dgrafilit of B. K., 10 Rail, 1 
(f)bT.R.4 II. 
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1816. 18 but a qualification of the extent of the remedy need 

——— not be stated. . * 

Dot: clem. 

Mason _ * t , w , 

PmLurs. Baxley X Upon the second objection, inasmuch as 
it appears by the receipt, which bears date on the same 
day as the deed, that the,money was paid by the hands 
of an. agent of Crawford, I think that the annuity act 
is sufficiently satisfied. As to . the last point, it seems 
to me, that Jiorwood v. Underbill has afforded a sale 
rule, to find .what is required, by directing ns to the 
act itself. In Horwood v. Underbill, it is laid down in 
distinct terms, that it is not necessary to'specify the 
extent to which the different deeds operate; whence it 
seems to me to follow, that it is not necessary to state 
this proviso, which qualifies the .remedy. But if the 
objection upon this paint had, been well founded, I 
should have thought that it would only have gone to 
vacate the, wjayfanjt, of attorney* , 


* * r' >, i ‘ 1 , ‘ ‘ ■■ , 1 ’ 1 , * - 

Abbott X I am of, the same opinion. Two objec¬ 
tions are now relied on; first,, that the agent by whom 
the consideration was paid, is not, named in the deed. 


As to which, I am of opinion, that the agent is, within 
the fair meaning of theact,pf parliament, named in 
the deed. The money .was Crawford ’s money, and the 
payment was virtually made by him ; but, on the back 
of the] deed, the Receipt, , ; whieh jra p|Uffc the. grantee’s 


security, eyiij|JjCln^. th|t iho moiiey was paid,, shews that 
it was paid fSK 4 ^? 1 ^ r Qrayford. This, I 

think, is sufficient, (a) T|e next objection is, that the 

’ ’ V 1 . ' 

(/?) Sec livrgh v. Pinkston* S T* it. 485.pjj| to 4be effect of a memoran¬ 
dum indorsed oft a deed! ” Alsb, 1 Bail, Abr. 41 j. tit. Condition. 


proviso 
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proviso that no execution shall be taken out until after 
forty days default in payment, is not ijet forth. Whe¬ 
ther this be necessary or net depends on the Act 17 0. 3. 
c. 26 . And I confess that it is a great satisfactibn to 
me, that I have not to sit in judgment on such a ques¬ 
tion, until after the decision in Harwood v. Underhill, • 
which has released us from the difficulties imposed by 
former decisions. I consider that case as imperiously 
calling Us back to the Act itself. It is said,"that this 
delay of execution forms properly one of the consider¬ 
ations upon which the annuity was granted, and that 
the Act requires the consideration or considerations to 
l>e sot out. I cannot help thinking, that these wori8K>f 
the statute were used in the sense of pecuniary con¬ 
sideration only, and not in the more technical and re¬ 
fined sense which has been given to those words in 
former decisions; more especially when I consider the 
very penal consequences of the statute. It appears to 
me, therefore, that we are not required* in construing 
this act, to hold that the special clause^ delaying the 
execution, forms any part of the consideration which 
ought to be set out in the memorial. 


1816. 

Dw deua. 
Maud* 
against 
Tmiurs, 


Uoluoyd J. 1 am of the same opinion. The cases 
of Orton v. Kflight, and Cunningham v. Mackenzie, were 
decided at a time when the statute,was looked upon^as a 
remedial law, without adverting to the penal conse¬ 
quences attending the very enlarged construction given 
to it. But it metpt bo remembered, that the Act con¬ 
templates a forfeiture of the' securities, and, therefore, 
ought certainly to be regarded as a penal, as well as a 
remedial law. In Harwood v. Underhill , it is treated as a 
Vol. V. C c penal 
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181 fi. penal enactment; and,* therefore, a different construction 

jDo7dt»> was C0 ^ K ‘ to * n *h at case from that which formerly pre- 

Ma».os vailed. It seems to me that 'this is the true const! nr- 

aqtunsl 

I’hh i ir* tion, 'and consequently tho provisofforms no part of the 
consideration which the memorial is required to state. 
'The decision in Hcffivood v. Underhill appears to me to 
go much farther than the present; for there the grantor 
bound his heirs as well as himself, by which the obliga¬ 
tion was binding upon a class of persons not otherwise 
liable; yet the omission of the word heirs in the me¬ 
morial was liolden not to vacate the bond, because the 
Act does not require that the memorial should state the 
eAnt to which the instrument is binding. So, in this 
case, I think the proviso was only a qualification of the 
extent to which the grantor was bound; and, there¬ 
fore, is not required to be memorialized. 

Judgment for the Plaintiff. 


Tuesday, Nash and Another against Palmer. 

JSwembtr 12 th. 

The condition D EBT on bond, dated Oth September t 1813, The 
which recited defendant craves oyer of the bond, which L in 
fromT^v l ^ e pfindty of $80/.; he likewise craves oyer of the 
Unds^wakto cowKlioti, which recited* that the plaintiffs lately pur- 

the^iands ham c ^ ase ^ Ql5e }Vood?^fe, a cottage and premises ill 
less from all Bedford for 4&Ql } and that the premises were to be 

manner of , i 

mortgages, conveyed by lease and release of the 2d and 3d Nor an- 

judgments, ex- * * , 

tents, executions, and other incumbrances, had and obtained, or thereafter 0 bt had and 
obtained, by T- T, or any other petewn} and it was Mdto bind the obligor against the 
wrongful en tttggjpf T. T, being pwrtici|i*r ag.ihist the particular pWson. 

be? f 
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bet, 18l;>, to the plaintiffs, by Wmdrvjfo and wife, yet* 
owing to certain circumstances the purchase had not 
been completed, and that the plaintiffs had agreed to 
complete it, on the defendant's giving his bond hi the 
above penalty, subject to the conditions after mentioned; 
and that Woodrnffb and wife had, xwscordlfigfy, on the* 
day of the date of the bond, executed the conveyance, 
and the plaintiffs had paid to him the 4*0/., the pur¬ 
chase money; and the condition was, that the defend¬ 
ant, his heirs, executors, or administrators, should, 

from time to time and at all times thereafter, well and ef- 

* * 

fectually save harmless the plaintiff^ their heirs and 
assigns, and the said cottage and premises, of and from 
all manner of mortgages, judgments, extents, executions, 
and other incumbrancrs whatsoever, at any time there¬ 
tofore given by fVtwdwffo to T. Ttms, or any other 
person, or had and obtained or thereafter to be had and 
obtained by T. Times, or any other person, under and 
by vii tue of any act, matter, cause, or thing there¬ 
tofore done, or committed by fVbodraffe, and also 
of, from, and against all manner Of actions, causes of 
action, suit, losses, costs, changes fee. whatsoever, which 
should or might be brought against, or borne by the 
plaintiffs, or cither of them, or either of their heirs, See., 
for or on account of the soldi mortgages, judgments, ex¬ 
tents, executions, and other incumbrancer, or of any 
suit or subs then pending by the plaintiff* against 
Wmdrvffo, T. Times, the defendant, ff. Smith, and 
J. Bedford. And the defendant pleads, that, at the 
time of making the bond, and from thenceforth until 
the expulsion hereinafter mentioned, die plaintiffs were, 
by virtue of the purctHae in the condition mentioned, in 
possession, by their undertenant, of the premises, and 

C c 2 l>eing 


1816. 


Na'-h 

itgmiui 

ParMKjt. 
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1816. 'being so in possession,.a declaration in ejectment, with 

- notice*to appear thereto, was served on the under- 

tenant, for the purpose of obtaining, on the part ol 
Palm™. j. jhies, possession of the premises, which proceedings 
were had by Times under colour of an elegit, sued by 
Times against Woofroffi, in execution of a judgment 
upon a warrant of attorney, given by Woodrojfe to 
Trnes, although Times had not any right to bring the 
said ejectment ; and such proceedings being pending at 
the time of malting the bond,, the plaintiffs and their 
under-tenant afterwards suffered judgment by default, 
although they might have successfully defended the 
ejectment, whereupon Times obtained possession, aud 
expelled the plaintiffs and their under-tenant from the 
possession j and so the defendant pleads, that if the 
plaintiffs were, by reasonof the premises, damnified, it 
was of their own wrong, and that except in the pre¬ 
mises, the plaintiffs have not, nor hath either of them, 
or any of their assigns, or the said premises in the con¬ 
dition mentioned, or any part, at any time since making 
the bond, been in any wise damnified, by reason of any 
matter or thing in the condition mentioned. 

Secondly, the Defendant pleads* as before, that, at 
the time of making the bond, &c., the plaintiffs were, by 
virtue of the purchase, in possession, Sec., and that a 
declaration in ejectment, &c. was served, &c. j and such 
proceedings being so pending at the time of making the 
bond, the plaintiffs, just before that timey had informed, 

s. W 

and assured the defendant, by one F. B. f their agent in 
that behalf, that m appearance had been duly entered, 
and a plea pleaded to the said ejectment; and the de¬ 
fendant, confiding fn that assurance, was thereby in¬ 
duced to execute ifie bond; and the defendant avers, 

that 
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that no such appearance was ‘ever entered, or plea 
pleaded as aforesaid, and that by reason thereof, after¬ 
ward®, judgment in the •said ejectment was obtained on 
the part of the plaifitiff therein for default of appear¬ 
ance, and pica to the same, although the plaintiffs might, 
by reason of the premises, have successfully defended* 
the ^aid ejectment, whereupon T. Times afterwards ob¬ 
tained possessiotrof the premises and expelled the plain¬ 
tiffs ; and the defendant avers, that, by reason of such 
assurance, he had no knowledge of the default of ap¬ 
pearance or plea, until judgment had been obtained; 
and that, except in the manner above mentioned, the 
plaintiffs have not, nor hath either of them or their as¬ 
signs, or the premises, or any part thereof, since the 
making the bond and condition, been in any wise dam¬ 
nified by reason of any thing in the' condition, &e. 
Demurrer to both plena. Joinder. 

This case was argued at Serjeants’ Inn before this 
term. 

Hullock Serjt, in support of the demurrer, argued, 
that these pleas were ill; and he took a distinction be¬ 
tween a covenant against the ants of a particular indivi¬ 
dual, as in the ease at bar, and where the covenant is 

* 

against the acts of all persdfcs. -For when the covenant 
is to save harmless against a person certain, the cove- 
nantor ought to defend hum against the entry of that 
person, be it bf droit or tort s (or he is damnified if he 
be disturbed, though by wrong: but if the covenant be 
to save him harmless against all persons, there it shall 
be taken for a lawful entry or eviction; and the words 
'* to save harmless” amount to no more than a war- 

G c ?) ranty. 
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ianty, for that is for, lawful title, (a) So here, the 
covenant being against the act of Times, interruption by 
him is sufficient, without saying by What title (A); and 
it is Ho answer for the defendant toplead Times' % v.*uit of 
title* Neither had the plaintiffs need to give the defend- 
-ant notice of the damnification occasioned by Times (r); 
but if this were necessary, it appears, from the condition 
of the bond, that the defendant must have had notice. 

Stephen, contra, argued, that this was a condition only 
against the rightful, and not against the wrongful, ontiy 
of Times / and, he said, the intention of the parties to this 
obligation was to secure to the purchasers their money, 
or their money's worth j and, therefore, it was enough 
to satisfy this intention* if the plaintiffs were saved harm¬ 
less against rightful title; for the law secures them 
against tortious entry* And the naming of Times in the 
condition will not make it particular as to him, if the 
words of the condition be not express, and there be no 
more reason for making them so as to him than ns to 
any other person vt\p is not named; and, therefore, 
Times must still be considered as a stranger. But it is 
laid down, “ that the law will never adjudge that a 
lessor covenants against the wrongful acts of stranger.*, 
except his covenant is express to that purpose; for % the 
law itself does defend every man against wrong; and, 
therefore, though Orte warrant lands to another expressly, 
yet he does not ^defend against tortigus entries, (d)” 

(a) Foster v* Miqmt Fro. fcl&. M$. i LeqL 834. i. d, tecogtiiicd 
ill 7%mMi V. Mr W, Fycs, Huh. 3& Prrr? vt%ehmrds, l Sir* 400* 

(b) 2 f,(v. 37. Sfe #lso Com. Dig Plead (C. 4&.) 

(r) (ul r u v Southrn. I Sound. US, 

(rfj a Samth J7«. a, n (8), Setjt, Wllhcmi' ed. 


Where- 
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Wherefore, in debt upon an obligation, the condition of / 
which was to warrant and defend certain land to the 
obligee against T. S. and all others, it was adjudged that 
this extended only to lawful title, and not to tres¬ 
passers. (a) And as tJ> Perry v. Edwards, cited centra, 
the covenant was to save him harmless from costs or 

9 • 

damages relating to a particular seizure; sp that there 
was an express warranty against any expence the plain¬ 
tiff might be put to by reason cf the seizure, without 
regard to title. Admitting, however, this condition to 
bind the defendant against disturbances of whatever 
nature by Times, it surely cannot be extended to such as 
the plaintiffs have themselves occasioned, as shewn by 
the 'econd plea; for where the obligee is the cause that 
the obligation cannot be performed, there shall be no 
forfeiture; for it is his own act. (d) 

Lord Eixeniiorough C# J. I think it is unnecessary 
to trouble the counsel for the plaintiffs to reply. It 
seems to me that, on both points, the plaintiffs are en¬ 
titled to judgment. The question on the first plea is, 
no to the extent of the defendant’s undertaking to indem¬ 
nity ; as to which th^ruta has, I think, been correctly 
stated at the bar, that where a man, covenants to indem¬ 
nify against all persons, this is but a covenant to indem¬ 
nify against lawful title. And the reason is, because, as it 
regards such acts as may arjsie from rightful cl atm, a 
man may well be supposed to covenant against all the 
w orld; but it would be an extravagant extension of such 

a covenant, if it were good against aH the acts which the 

* 

f"} ilroeooke v, Wkiie, Motr, 178 . 

{t>) An. Jb*. kmMoh. pi 1ST. 

Cfc * 
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1816* t folly or malice of strangers might suggest; and, there- 

1 .“ fore, the law has properly restrained it within its reason- 

against able Import; that is, to rightful title. It is, however, 
Famccs, «U®srwtit where an individual is nprned; for, there, the 

*■ covenantor is presumed to know the person against 

. whose acts he is content to covenant, and may, therefore, 
be reasonably expected to stipulate against any disturb¬ 
ance from him, whether by lawful title or otherwise. 
Now here, quoad Times, the plaintiffs might have reason 
to apprehend that he would disturb their possessions; a 
suit was pending; they, therefore, say to the defendant, 
“ we will have pn indemnity against Times, who, having 
already disturbed us, may possibly be farther trouble¬ 
some : we will not buy a law-suit.” The defendant’s 
answer is, “ I will indemnify you against this suit and 

* all farther proceedings.” Why, then, should this indem¬ 
nity be abridged? Or why should not the plaintiffs 
have a right to say to the obligor, “ This suit is not our 
concern; it is yours. You have indemnified us against 
the acts of Times. This is his act, and you must look to 
it; but we may be passive T* Then, as to the second 
plea, it is alleged, that at the time of the execution of 
the bond, a communication was made by the plaintiffV 
agent to the defendant, that an appearance had been en¬ 
tered, and a plea pleaded to the ejectment. I take it for 
granted that the agent communicated what he believed; 
but it seems to mb, that unless this plea could have gone 
farther, and shewn that the communication was fraudu¬ 
lently mafia, it is not sufficient to defeat this indemnity. 
There Is a great difference between a fraudulent repre- 

* sentation and an erroneous one. In Haycraft v. 

Creasy {a\ whidh was founded on Paisley v. Frc<- 

\ 


(») % Katt, S»i{. 


man, 
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man (o), the Court were of opinion that the tnisreprb- 
sentation must be fraudulent, in order to charge the 
party who makes it. This* on the contrary, seems to 
have been a casual, improvident communication, respect¬ 
ing a matter which^ the defendant sltould not have 1 taken 
upon trust, but was bound to inquire into himself, and 
had the means ofascertaining; and, therefore, he shall 
not be permitted to set aside this obligation merely be¬ 
cause a fact was mis-stated, it beings so without any 
fraud. The bond shall not be avoided by an innocent 
misrepresentation upon a' subject to which the obligor 
was botmd himself to look. Upon this point, therefore, 
as well a$ upon the construction of the covenant, consi¬ 
dering it aS special, I think there must be judgment for 
the plaintiffs. The. condition is, “ We, the plaintiffs, 
will have no litigation with Times* you, the defondant, 
shall stand to the consequences.** Now, the plaintiffs 
have been disturbed by the very man against whose acts 
the defendant covenanted. The indemnity is special, 
and not general; and the consequence follows as laid 
down in argument by the plaintiffs’ counsel. 

* * 

v 

Bayi.ey J. I think both pleas are bad. The condi¬ 
tion is, to save the plaintiffs harmless against any suit by 
Times. It appears from the pleadings, that Wbotlraffe 
had executed a warrant attorney to Times, upon 
which judgment had been entered, an efogit sued out, 
and an ejectment brought by him at’the time of making 
this obligation; and that the plamtiftV under-tenant was 
afterwards deprived of possession? by force of this eject¬ 
ment. The authorities cited by my' Brother Mullock 

A 

M 
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establish this principle, f that if there* be a covenantor 
obligation to indemnify against the acts of a peison spe¬ 
c-died, Hi-* good against the obligor, whether the eviction 
be by lawful title or not. The answer given in the lii^t 
plea is, that Ttmes hud not a lawful^title, aud that the 
ejectment might have been successfullydcfended. If *n, 
it Mas the defendant’ 1 * duty to have resisted and defeated 
it. lie cau have no cause to con plain of the result, 
unless lie had offered to defend, and hail been prevented 
by the plaintiffs. But the plea stops short where it ought 
to have proceeded ; for it ought to have avert ed, that tic* 
defendant offered to defend, and was prevented; or, to 
ha-u* shewn how the plaintiffs might have successfully 
defended. There was a juima jack title,*!! Tinas. 'The 
defendant ought to have alleged fueLswhich would amount 
to a defence, and to have shewn that they existed w ltlun 
the knowledge of the plaintiffs. On these grounds, I 
think the first plea is bad. With respect to the second, 
the only difference is, tint it is there alleged, that the 
the plaintiffs, by their agent, informed the defendant 
that an appearance had been entered, and a plea 
pleaded; which information was untrue. But the plea 
does not allege that the defendant executed the bond 
upon a condition that this Was a true representation; 
npr that the representation, though untrue, was 
fraudulent. It is also open to the same objection as 
the former; namely, that it does not shew the grounds 
upon which the ejectment could have been successfully 
resisted. 


Per Curiam* 


Judgment for the plaintiffs. 
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Bickeutojt vtgaimi Burnuxr;. 

• 

^SSUMIhSIT io^ recover from the defendant, an 
auctioneer, a deposit mad' 1 Ijy the plaintiff, upon 
a purchase of a ground rent by public auction. Plea 
non-assumpsit. At the trial before Lord IJlenbo- 
)ough C. J. at the London sittings after last tenn. tht 
case was thus: The plaintiff, at the time of the sale 
and payment of the deposit, signed the following memo¬ 
randum, dated 2d Mai/, 1815; 

<( I have this day purchased of Mr. (\ Bun ell, by 
public auction, the improved ground rent described lot 
1st in the annexed printed particular of sale, for the 
sum of 600/,, and have paid to the said C« Burrell, a 
deposit of 120/. in part of the said purchase. 

“ And I do also agree to comply with all the con¬ 
ditions which were read or referred to at the time of 
stile, whether printed or written. 

(Signed) - ** <X Birkerton, 

For C. Rich unison, 
“ No* 16, Si$dn-Pla< e, Kent Hoad." 

The plaintiff also took a receipt for the deposit money 
in this form. 

“ Received 2d May, 1815, of Mr. J. Birkerton, fot 
Mr. C. Richardson, 120/. being the deposit*on tht 
purchase of leasehold ground rents at Hackney, pm- 
chased by him this day, and in part payment, 

cc For UK Bio i •'//, 
Win lull." 

Upon this evidence it was object id, that the ection 
should have been by C Richardson, the pi mi tiff a*. 

appeared 
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Appeared by the contract, being only the agent of 
C. BicHardson. His Lordship inclining to this opinion, 
the plaintiff proposed to cal! C.* Richardson^ (who was a 
female,' and was stated to be the ,hou 9 e*keeper of the 
plain tiff, l to prove that she had itever authorised the 
plaintiff to use her rame, or to make the purchase for 
her, nor had advanced any money, or was Capable of 
advancing any to make such a purchase, and that she 
claimed no interest in it, nor knew of it until a short 
time before the action. And it was suggested as a 
reason why her name had been used, that the plaintiff 
intended the purchase for her benefit. His Lord&liip 
ruled, that it was not competent to the plaintiff by the 
proposed evidence of C. Btchurdson to maintain the 
action, and so the plaintiff was non-suited. 

4 A rule nisi having been obtained for setting aside the 
non-suit, 

Scarlett and Puller shewed cause at the sittings at 
Serjeants Inn before this term, and argued against the 
plaintiff’s right to maintain this action, that where an 
agent contracts m the name of another as his principal, 
the agent is not entitled to sue in respect of that contract. 
And they urged the inconvenience and uncertainty that 
would follow from a contrary doctrine. For if, in the 
case at bar, it were competent to the plaintiff to sue, 
without disclosing pntil jibe trial that he i% the princi- 
pal, the consequence would bp, that the defendant must 
of necessity defend the action, or must leave himself 
liable to two actions for the same cause; for if he 
suffered judgment by default in this action, he would 
have no defence to another action at the suit of 
f Bichardson, It may be admitted, that where mom>) 


is 
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is paid by an agent upon an agreement made with him 

in his own name, the principal may recover it bafik upon 

the rescinding of the agreement (a) but thjis is founded 

upon a rule which does not affect the present case, 

1 

namely, that a principal may intervene and claim the 
benefit of his agent’s contract. 


Marryatt and Parke (with them the Attorney-General) 
contrii, argued, that wherever money has been paid upon 
a consideration which has failed, the owner is entitled 
to an action for the recovery of it, if he can shew that 
the money was his. Upon this principle the case of The 
jDu/tc of Norfolk v. Worthy was determined, and in Be- 
Ihune v. Tarebrother, where the plain tiffi not wishing to 
appear as purchaser, procured J* S. to bargain for him, 
who signed the contract # (not as agent) and paid the 
deposit by his own chock ; yet, inasmuch as it was the 
plaintiff’s money, he was allowed to maintain an action 
for it, without shewing any disclaimer by J, S. And upon 
a like doctrine, is also founded the right of every prin¬ 
cipal to interpose and supersede the right of his agent, 
by claiming to have the contract performed to him¬ 
self, although made in the name of his agent; the 
shewing that he is principal, being of course, matter 
of evidence. So here the plaintiff would have shewn, 
if he had been allowed, that the contract was’his, and 
that the money paid under it was his, although, upon 
the faee of the contract, it appeared as if he Were but 
an agent. But wh&t is there to estop the plaintiff’from 
averring that he was principal ? If he be estopped, as 
estoppel is mutual, the defendant must also be estopped 


(a) Duke of Norfolk X, Wolthy, J Ctttnph xV.jp. L, 2?<‘> , 

from 
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from shewing that any one else than Mrs. Rtchen(hon 
nas <ontiactor, and yet the contract would be no evi¬ 
dence foi the defendant againsf Mis. Ijttchw unless 
he could prove that she authorised ^he making of it. It 
is tiue that the plaintiff, by signing himself as agent to 
Mrs. liuha ; tho?i } has Vt in the defendant to all the equities 
that he would have had in case the action had been 
brought by J\Iis. lhchauhan («); but farther than this 
the law will not go, to depiive him of the rights belong¬ 
ing to him as principal, 

Loul EmxNBOiiotfGH C. J. This is an action, 
founded upon a contract made by the plaintiff in the 
character of agent to an individual named by him as 
pi nicipal, and the question is npoh the plaintiff’s title to 
sue. In the oidiimry tiansaciions of commerce, a man 
may sell or purchase in his own name* and yet it docs 
not follow that the contract is his, but the transaction 
is open to explanation, and others who do not appear 
as parties to the contract are frequently disclosed, and 
step in to demand the benefit of it. But where a man 
assigns to himself the character of agent to another 
whom he names, 1 am not aware that the la# will 
permit him to shift Ms situation, and to declare himself 
the principal, and the other tofee a mere creature of straw. 
That, 1 believe, has never yet been attempted. Now, 
on the face of tb|« agreement, it is stated that the plain¬ 
tiff made the purchase, paid the deposit, and agi eed to 
comply with the conditions of sale for Bicfuti dson, and 

S ahe meie chaiacter of agent. Is not ibis account of 
Bust If to be taken Jot ht suite contra ptoferenlm t that 
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« 

is, that he was really treating in the character which he 
assigned to himself at the lime of thy purchase ? And 
has not the defendant, with whom the plaintiff dealt as 
agent* a right still to consider him as such*, not¬ 
withstanding he would now sue in the character of prin¬ 
cipal? Supposing that ht? migl*, under a different 
state of circumstances, have untitled himself to sue in 

t 

his own name, surely the defendant ought to have hud 
notice of the plaintiff’s real situation before he is sub¬ 
jected to an action at the plaintiff’s suit, and while it 
was open to him to make a tender. It was proposed to 
call Mrs. Jfiu fmrdson to prove that she had no into est 
jui the transaction ; and it reason was assigned why her 
nurcn appeared in it, viz. that the purchase was intended 
for hei benefit. Admitting this to be so, yet the question 
still occurs, whether a man who has dealt with another 
in the character of agent is at liberty to retract that cha¬ 
racter without notice, and to turn round and sue in the 
character of priucrpajL As to which, it appears tome 
that the defendant ought at least to have all opportunity 
of knowing by means of a specific notice, before he is 
dragged into a court of justice, the md situation in 
which the plaintiff claims to stand, in order that he 
ma) judge how to aft. In the present case, non constat 
but that the defendant would have tendeied the money. 
It was the plaintiff’s fault originally that he milled the 
defendant, by assuming a -ituafcion which did not belong 
to him, and therefore he was bound -to undeceive tin 
‘defendant before bringing an action. This -- ■ ms to 
follow from a consideration of wluit the common prin¬ 
ciples of justice demand, which accord with the fuses 
decided upon this subject, l recognise the authority of 
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^'hc Duke Norfallc v.< Worthy, which was merely the 
caw of an undisclosed principal at the time of sale* Dr. 
Bt thune\ case is of like import f and,it has been settled 
in many ca«es, that a principal, w^hen diselcseda^may 
step in and exercise his own rights/ Bat it is wholly 
without precedent l believe, and as it seems to me con¬ 
trary to justice, that a person who has exhibited himself 
as agent for another, should at once throw off that 
character, and put himself forward as principal, without 
any communication or notice to the other party. 


Bayi.ey J. If the plaintiff had been prepared with 
evidence at the trial to prove, not only that it was his, 

money, but also that the defendant knew that C. 

* 

Richardson was a mere nominal party, and had notice 
that she was not in anywise interested iu the bargain,^! 
should have thought the case ought to have gone to a 
new trial 5 because such a notice would have enabled the 
defendant to procure from C. Richardson a renunciation 
of any claim on her part. But this action is brought, 
not only before auy renunciation has been made by C. 
Richardson, but also before the defendant was allowed 
an opportunity of procuring any renunciation. In the 
original contract the plaintiff describes himself as agent 
for C. Richardson, for the purport of the memorandum 
is, that the plaintiff as agent for C. Richardson, has pur¬ 
chased the lot, and has paid the deposit, and agreed to 
comply with die, conditions of safe for C. Richardson. 
The receipt given by the defendant is of similar import. 
Therefore, throughout the whole transaction, the plain¬ 
tiff represents himself as contracting in the character of 
agent, and paying the money, not as his own, but that 
of his principal. This being so, he now seeks, without 

any 
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any notice to the defendant of the misrepresentation 
which he hud" Made, to sue in his own name. What 
could the defendant do “under these circumstances? 
Perhaps lie wah unable to find (Hit C. Richardson , iu 
order to ascertain fk>m her how the fact stood; yet if 
her renunciation Was necessary to # his protection, he 
surely was entitled to be placed in a situation to call 
for it, before the plaintiff brought this action. Sup¬ 
pose the defendant had been willing to return the 
depo&it to tl»e plaintiff and had offered to do so on his 
procuring a renunciation of C. Richaidson's claim, 
could the plaintiff have insisted upon repayment with¬ 
out procuring such renunciation ? I apprehend he 
could not j yet the argument of to day can only prevail 
upon an assumption th&t fie could* If the defendant 
were to repay the depbsit to the plaintrfli without ob¬ 
taining Ittch&rdswfe disclaimer, there would be nothing 
to prevent Richardson from suing for the same cause; 
for the receipt imports it to be bee money. If so, the 
necessary consequence of permitting the present action 
must be to compel the defendant* to go on to trial, in 
order to furnish himself with evidence sufficient to pro¬ 
tect him against Off action by Richardson* Now this, os 
it seem# to me, Would be denting hut harsh measure to 
this defendant. The fenlt lies wsith the plaintiff, that, by 
the form of contract and rea$$t ; 'Wb|eh he has chosen, 
he has put him^f forwktd m a aeebndary person Only. 
There would have hem bo difficulty, if ho had pur¬ 
chased according to tlto Jackup* ts, in bis own name; 
and if, through any dfeculfty which he has thrown on 
himself by representing the 4ct otherwise than it really 
was, and which he might have removed, by giving notice 
to the defendant of the real state of the transaction, and 
Yol, V. D d procuring 
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procuring for him Mrs* Rtckardmi s renunciation, or 
indemnifying hinj against her claim, all which he has 
omitted to do, an inconvenience is to fall on either 
party, it seems to me, that it ought to tall on the plain¬ 
tiff. My mind has fluctuated in tie course of the argu¬ 
ment, but the righu»conclusion appears to me to be this 
that the plaintiff cannot sustain this action, not Inning 
given any previous notice to the defendant that the 
plaintiff'was the real paity to the contiact, nor afforded 

him the means of protecting himself against the claim 

» 

of C. liicltaidson. 


Abbott J. I am of opinion that the nonsuit was 
right, upon the evidence Rendered to my Lord at nisi 
prius. This action is brought by the plaintiff, as prin¬ 
cipal, on a contract made by him, as for and in the 
name of C. Richardson. Without averting that under 
no imaginable state of circumstances could the pontiff 
have been entitled to maintain this action, it is enough 
to say, that the circumstances offered in proof in this 
case were not sufficient to entitle him. The plaintiff 
proposed to sustain this action# by proving, that, al¬ 
though he had professed, by his signature to the memo¬ 
randum of side, to be acting as agent, and had accepted 
a receipt from the auctioneer, expressing the deposit to 
have been paid by him as agent C Rickar<hoa t yet 
the contract and money paid under it were really his, 
and Mrs. Richardson was to have bean the witness to 
make good this proof. Now it appears in me, that the 
plaintiff was |xn|Bd to go much frrfeher. This is not 
like the case where a contract is made in one name, 
and the action brought in another. It is perfectly clear, 
from what takes place ordinarily in commercial deal¬ 
ings, 
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ings, that an unnamed principal^ may declare hirusialf, 
and cfoim to sue upon a contract piade with bis agent- 
In general, however, where a purchase is made by an 
agent at auction, whether it be of lands or goods/ it is 
tacitly understood tha! he dpes not bid on his own ao 
count | and it almost always happen*,, that the principal 
is made known before there is a necessity for resorting 
to an action. This was the case in Bethune v. Fait- 
brother , for it appeared that the defendant knew that the 
plaintiff was the principal. Indeed, I am not aware of 
any case where an unnamed principal has maintained an 
action, in which it appeared, that, at the time of the 
trial, he was, for the first time, disclosed to the defend¬ 
ant as principal. I therefore think, that, upon the evi¬ 
dence offered, the nonsuit was right. It is unfortunate 
for the plaintiff to have placed himself in this situation, 
but it his own fault. 

Holboyd J. * I also am of the same opinion. On 
the face of this memorandum, it is in law the contract 
of Mrs. Richardson and not of the plaintiff, and, from 
every thing which passed between the parties, the de¬ 
fendant has a right to suppose that the plaintiff was not 
the person entitled to sues, but that the right of action 
was vested in Mrs. Richardson* If foe plaintiff can 
explain the circumstances under which the contract was 
made, so as to found for himself a right of action there- 
on, it is plain, that the means of $ifoh explanation must 
lie peculiarly within his own knowledge. On the face 
of the transaction, the action is maintainable by Mrs. 
Richardson only. Now it is a settled rule of pleading, 
that where the act on which the plaintiff's demand 
a> ises is secret, and lies within his knowledge, an action 
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cannot be maintainedjwithout notice given. In such a 
case the plaintiff'«s bound to allege notice (a), and if he 
ought to allege it, it follows tifat he ought to prove it. I 
therefore think, that it was not sufficient for the plaintiff 
to tender evidence at the trial of the circumstances; if 
he had given notice, possibly the defendant might not 
have icsisted the action; in the absence of notice, h 
maj be presumed that he defended, on the ground that 
the plaintiff had not any right of action. 

Rule discharged. 

(<j Net Cunu JPUmlei , t. W« 


The King agaimt the Inhabitants of Burkon. 

JNDICTMENT for non repair of a highway. l 4 )ea, 
not guilty. Upon the trial before Wood B. .it the lust 
West mot eland assizes, there was a verdict of not guilty 

And now, Scarlett moved for a new trial, upon tfv 
ground that the verdict was against all the evidence; 
and he said, that the prosecution was for the purpose 
of trying a civil right only. 

Bht, per Lord Ell^nbohough C. J. In general, 
the rule is not to grant a new trial in a criminal pro¬ 
ceeding after a werdict of not guilty. And inasmuch as 
the right will hot be bound on the plea of not guiltj, 
we do not think it would be proper to break into the 
general rule on the suggestion that the prosecution was 
merely intended to determine a civil right. 


Rule refused. 
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Doe on the demise of Giles against^ 

,Wauwick. 

A T the trial of this ejectment before /Pood B« at the **» «rctra<*ni, 

piuof of wrv ice 

last Cumberland assizes, service of the declaration <>f th*> d$chu 

... . *iion 011 

was proved on three tenants m possession, but neither , e „ a nt m po &- 

the landlord’s or tenant’s rule was produced, nor was JJJJJJ 
there any evidence to shew the defendant to be land- ^ 

lord. It was objected that the landlord’s rule ought to 
have been produced, in order to connect the defendant ‘’ 0D1 “ S *" 
with the premises; to which it was answered,-that ser¬ 
vice of the declaration on the tenants in possession 
being proved* it followed that the defendant must come 
in as landlord. The learned Judge being of that 
opinion, overruled the objection. 

Par he ,now moved for a new trial, and cited Good - 
right v. Hu hi (a) 

Lord Bllenboiiouoh C. J. It must be presumed 
that the defendant is here to defend for something. He 
might have shewn that these were not the .premises in 
respect of which he appeared upon the record as de¬ 
fendant, 

i 

Bayley J. In J the v. Young , Hikry % 1815, >orvkv 
of the declaration on the tenant in possession was 
proved, and was-lield sufficient to raise the presump¬ 
tion that the defendant appeared as* landlord, without 

f<i> 1 T. B. 327 . 
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producing .bo la Jor^V rule. • In Goodright v. Rich, 

the defendants, who had entered into the common con- 

* 

sent ride, as tenants, proved jhat they were not, nor 
over had been, ifi possession of any paft of the premises 
in question. 1 ‘ 

t < 

Abbott J. I do not sec why it is to be presumed that 
the tenant has some other lands. 

Rule refused. 


The King against the Hull Dock Company. 

the 2d of November, 1815, a rate was made for 
the relief of the poor of the parish of Sculcoates 
for six calendar months^ommencing on the 20th of 
Sej/tember then last, in which the Dock Company fit 
Kingston itpon-Hull were thus rated: 

Dock Company: Dock ami wharf 2210Z.; 188/. 
13s. 4d. 

Upon appeal to the Epigkany quarter sessions, 1816, 
for the East Riding of Yorkshire , the rate was con¬ 
firmed, subject to the opinion of the Court upon the 
following cash: 

By stat, ) 4 Geo. X •€. 56. intituled t( An act for milk¬ 
ing and establishing public quays, or wharfs, at King - 
slon-upon-Hutl, for the better securing his Majesty’s 

revenues of cusiams, ahd for the benefit of commerce 
* , 

in the port of Kingslon-upon-Hull , for making a basin 
or dock, with Reservoirs, Unices, roads, and other 
works, lor llie a|commodatidh of vessels using the said 
port," &c.; (which is declared \o be a public act, and 

to 
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to be Judicially noticed as suchj) }s. 15.;) the Dock* 1816. 

Company were empowered and required to make a basin xheKiNT 

or dock, and also a quay or wharf!' and other works 

1 * _ TlwsUurx 

therein mentioned, for the general benefit of shipping, Dock Company. 
and of the trade and ^commerce of the said port. By 
the 2 2d section, it was enacted, “that the Company, 
should, at all times, welt arid sufficiently repair, main¬ 
tain, support, and cleanse the basin or dock, and the 
quay or wharf, and other the works^ By the 42d and 
45th sections, certain rates or duties on ships lading 
or unlading goods within the port, and certain wharf¬ 
age rates on goods which should be landed on the quay, 
were granted to the company. Besides the emoluments 
arising from the dock-dues, the Company derive con¬ 
siderable emoluments, from the rent of warehouses 
which they have erected, agreeably to the directions of 
the act. The warehouses are situate in the town of 


Hull, and not within the parish of Sculcoates. . Two 
third-parts of the dock, are situate within the parishes 
of the Holy Trinity and St. Mary , in Hull, and the re¬ 
maining third is in the parish of Sculcoates In 1814- 
the Dock Company resolved to take down and re-build 
the lock and entrance basin and side walls of the dock. 
They acted under the advice of their engineer, who* 
judging the dock to be in a bad state, directed a general 
repair. On the 2d May, 1814, the ships were removed 
oat of the dock, and the execution of the work? com¬ 
menced, and continued until the 31st December last. 

The expenditure of the Company hi respect of these 

* 

works, from the 20th September (being the day when the 
rate was made to commence), to the 31st December fol¬ 
lowing, amounted to 51831. 1 5s. 2d., and the receipts of 
the Company in respect of the duties and wharfage rates 

P d 4 during 
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dui ing the same pliod amounted only to 2963/. 185. Id. 
The ftither estimated expenditure of the Company in 
respect ol the works, from the 31st December to the 
20th JWcncfi (when the six months for which the rate 
was made would expire), would be 1193/, 7l. 4d> t and 
the receipts of the Company in respect of the duties 
and wharfage-rates would be 97/. only. The chief part 
ol the expense was incurred in respect of the lock and 
and entrance basin* which are situate in the town of 
Hulk but are essentially necessary to that part of the 
dock which is situate in Sculcoates. From the time of 
passing the act to the making of the rate in question, 
the parishioners of Sculcoates have, in assessing the 
Dock Company to the poor rate, annually made a de¬ 
duction of the Company’s expenditure in respect of the 
ordinary repairs of the dock, from the gross annual 
amount of the Company’s duties and wharfage-rates. 
The *uim stated in the account of expenses, wore all 
necessarily expended in making the repairs in question, 
and provided the Dock Company is entitled to deduct 
the same from their gross receipts, there are not any 
net proceeds whatever for the use of the Company. 
The Company did not, in consequence of the ro-buiJd- 
ing of the lock and entrance basin, become entitled to 
any greater or other duties or wharfage-rates than they 
weie before entitled to. 

Thfe question for the opinion of the Court was, 
whether the Company were liable to be rated for the six 
months for, which the rate was made, 

> a 

Coltmn and Cross, in support of the order of sessions, 
mgued, that, inasmuch as the company were in the occu • 
nation of property rateable within the stat. 43 Ehz., the 

circtim* 
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circumstance of their having expmuLd in repairs during 
the time for which the rate was made, a sum exceeding 
the receipts, furnished qo ground of exemption. That 
this property was in its nature liable to be rated, had al¬ 
ready been adjudged (Vs); and it plainly appeared from the 
facts now stated, that the proprietors were not, as in tht* 
case of Saftei’s Isoad Sluice (&), mere trustees to super¬ 
intend the execution of the act, without any personal ad* 
vantage. And if profits accrue to the proprietors, the 
subsequent application of them cannot vary the liability. 
Therefore, in Rex v. Agar (c), the trustees of amethodisr 
chapel, who let out the pews for an annual rent, were 
held rateable for the chapel, though they expended more 
than the annual rent in maintaining the establishment; 
and a distinction was.there taken, which is mainly appli¬ 
cable to this case; for it Was said (d% that “nodoubt the 
fair average expences ought to be allowed in estimating 
the quantum of the rate, but not any extraordinary ex¬ 
penditure which might happen to make the property un¬ 
profitable in a particular year j for where it is the sub¬ 
ject of annual value, the money so laid out in one year 
will produce profit in the subsequent years.” So the 
lessee of a coal mine was held rateable, although lie 
actually incurred a Jos?, by tbe adventure, (e) The 
persons who compose this Company are doubtless 
trustees for the public in seeing to the proper repar¬ 
ation of the docks, but they have also a dominion given 
them by the act over the funds, and by section 53. 


(a) Rat v. Docf Company of Hull, 1 T. R. 21f», 
(&} 4 T. ft. 730 . 

(<■) 14 May, 256 . 

(«f) Ibtd. p 262. 

f») Jta y. I’pnof, 3 T> A*. B$ 7, 
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I 

Arc to hold a general annual meeting to audit the ac¬ 
counts of money uceivcfi and disbursed in the preceding 
\ ear, and to declare whether any, and what dividend 
shall bp made among the proprietors. The iato, there¬ 
in re, is to be regulated Hy calculating the average 
piofits accruing annually, according to the rule adopted 
in JIcj v. Mn/uhl (a), and Dot by thepaiticular state of 
the disbursements at any one isolated period. If it were 
otherwise, great inconvenience would follow ; lor, sup¬ 
pose that lor a short peiiod the whole fanning interest of 
tin 4 country were to be a iailiug concern, there could be 
no rale at till if it were to Ik* governed by the then 
present state of tilings, and thus the fund for the main¬ 
tenance of the poor would be withdrawn at a time when 
it was most required. Another ,inconvenience would 
be, that it would open an inquiry into every year’s ac¬ 
count, which would occasion endless litigation, 

Tkompwn, conti a, admitted that the Dock Company 
weie generally rateable for profits; but, lie argued, 
that w bei e there was no return of piolits, or in other 
words, no beneficial occupation, there could be no 
ia!e, according lo the doctrine of the Halters Load 
SI idee ease, lie said, it was admitted that the Com¬ 
pany weie Ousters for the public, and they were as 
such bound by the* act to lay out their receipts in neces¬ 
sary repairs for the public accommodation. And the 
present expenditme was of such a nature as not to be 
capable of being included in the deductions on account 
of oiditiary repaid; for it was in great part incurred 
lor new w’Oiks; fr<>m the addition of which, an improve- 

(**) 30 Lust} *,}!)$ 
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ment. in the duties was net likely.to lice rue. If then the 
Company were bound by law to apply the whole of the 
advantages which wouljl otherwise have accrued to 
them, to public purports* without the probability of any 
improvement thereby, how does this case differ from the 
Halier's Lwd Shave case ? The Company cannot retain 
these proceeds to answer future objects of expense, but 
wherever there ip a surplus, they must make a dividend. 

Lord Eulenbokough C. J. The act of parliament 
docs not require the Company to make a dividend at all 
events, nor does it say* that they shall divide to the ex¬ 
treme limit of the monies received. Suppose an appli¬ 
cation to be made to this Court for a mandamus, to com¬ 
pel the Company to make a dividend of the whole balance 
in their hands, if the Company were able to shew that 
the expense of the necessary repairs of the basin for the 
ensuing year* would be likely to absorb the whole or the 
greater part of this balance, would the Court grant 
such a mandamus ? And if the Company were in any 
year to do so improvident an act, as to a make dividend 
to the uttermost penny, not reserving any thing for pros¬ 
pective demands; as there is n provision in the act («), 
enabling them to make calls from the proprietors for the 
necessary purposes of the act, the consequence would be, 
that instead of reserving out of the funds in hand, suf¬ 
ficient means to cover these expences, they ifiust call 
upon the proprietors to refund what they had impro- 
vidently distributed among them. The language of the 
act is, lt that the Company shall have power to make 
such calls of money from the proprietors of shares, to 
defray the expences of, or carry on the works autlm- 

(«) Sect. 37 . 
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181G. r i st 'd by the act, as thtjy from time to time shall find 
—wanting and necessary* for those purposes.” So that 
atratnT the Company may call upon the proprietors of sham 
Pock Company. t0 rr, hmd v hat they have received. There is no ques¬ 
tion as to tin raieahility of tbil property , it has 
ti cry properly been Emitted that it is rateable. The 
question therefore is, whether a rate can be imposed in 
respect of property which is generally intcable, but 
tin profit'- of which, owiitc to certain incidental and 
necessary ekpen t > h« e been for a time exhausted. As 
to which it is to be observ« d, that a rate is not always 
" imposed on property in the particular year in which it 

makes a produeiive if*tnn, fir if that were & 0 , there 
could be no rate m i aspect of -ah able underwoods and 
tin like property, which are productive only aft a 
series of years, except in tho-e yi-ars m which the pro¬ 
fits arose. But in the case of Ilex v. Ali \ field. it was 
decided, after much con-iderati m, that saleable under¬ 
woods were rateable annually, in proportion to their 
value, though they should happen not to be cut down 
more than once hi 2J years. In the present case, the 
Company have no nioiiM In hand, but they have a 
property, which upon an tvc rage b productive. To 
hold that in cveiyca-c wheie property is rateable, an 
account is to be taken, for ibe particular period for 

which the 1 iato i impose J, of the precise amount of its 

« 

productiveness, and that d the'v is the smallest decrease, 
the rate is to be reduced jno ftnifn, would in my judg¬ 
ment be infinitely incomers ; ent. Every house must 
then have its separaii issessment, in order to lot in the 
paitkulftf deductions b(longing to each; and this mode 
o{ i -cssment wr »uld be open to every specie's of fraud, 
because the hugest deduction- would be attempted to 
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pc us io nu* that this rate, is wel* imposed, and that the 
.no i go profits oi the company arc not liable to be 
inciocd m the parlnl .expenditure of anv parfuulai 
peiioit f think, theiefor^, this older v.^lit* to It 
eoulmiiuh • 
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is pt,m< fact! r it cable , d< ialt, the i< lot**, 1* will mi 
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of their house or la nil. Therefore, as it seems to ine, the 
the ord&r of sessions imist be confirmed ; there is not 
any question before us as to xhe^quantum. 

% 

Houunn J. I am of the same ^opinion. The only 
doubt which I bavh entertained, lias been on sect. 22., 
which obliges the Company to repair the dock and 
other works; and if* under that section, the specific 
rates had been, so far as they were required, appropri¬ 
ated to that purpose only, I should have entertained 
considerable doubt whether any property vested in the 
trustees,, which could properly be made the subject of 
rate, beyond the surplus which might happen to remain 
in their hands, alter satisfying the expenses attending 
the maintenance and repair of the works. But the case 
is not so, for I find, by the 42d section, the duties pay¬ 
able by virtue of the act are vested in the Company as 
their own proper monies, and for their use, in consider¬ 
ation of the expenses incurred by them in making and 
maintaining the Works; and, by tiie /Kid section, they 
are to take an account, annually, and declare what di¬ 
vidend shall be made; so that they stand in the same 
situation with any other canal company. If so, then 
here is property which is productive of profit, although 
it has not made any return during the time for which 
the rate is made; but it is not enough to exempt pro¬ 
perty from being rated, to shew, that the extraordinary 
expenses of a particular period have absorbed the profits 
of that period. 


Order of sessions confirmed. 
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r J 1 HE defendant was indicted in this court, to which 
indictment he appeared, and pleaded guilty, in the 
last term. 'The indictment charged that the defendant, 
being a person employed by and in the service of our 
lord the king, in a certain civil office and capacity, to 
wit, in the office and capacity of a clerk in the commis¬ 
sariat department of the king, out of Great Britain , to 
wit, at Kerne , in Norik America , on the 11-th clay of 
June , 1815, at AVraeyifbresaid, to wit, at lVestminsta\ in 
the county of .Middlesex, in the execution and exercise 
of his said office and capacity, feloniously did steal, take, 
and carry away 5000 pieces of foreign gold coin, com¬ 
monly called half joes, of the value of 10,000/., of law¬ 
ful money of Great Britain , and 2-100 ounces of gold, 
of the value of 10,000/., of like lawful money, of 
the goods, chattels, and monies of our said lord, the 
now king, there then found and being, against the form 
of the statute, &c., and against the peace, ike. Second 
count charged the felony to have been committed under 
colour of his office. Third and fourth counts were 
similar to the first and second, except that tltey stated 
the defendant to be a person employed in u military 

office and capacity, to wit, in the office and capacity 

* 

of a clerk in the commissariat department of the army 
of the king, serving in North America. Fifth and last 
counts described him as a person holding and exercising 
a certain public employment, to wit, the public employ¬ 
ment of si clerk in the commissariat department of the 


Tin- statute 

*!'.•* 1 1, ", i S.h 

trx in 
|>llUlst)£n 
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1816. king. And now, tfie defendant being brought to the 

_ bar of fhc court, * 

[Tie Kis& 5 ' 

against 

Shuti. 

Sctxsyn and Giffhul moved, in arrest of judgment, upon 
the ground, that the offence charged in the indictment 

* /V» • A • . H . *m. m. i . — 

*'<n iii/t. on uiicuiu f nitiuu tuc ovau u • u. c» in/ 9 

£< for the trying and punishing, in Great Britain, per¬ 
sons hiding public employments, for offences committed 
abroad j” for the statute speaks only of “ any crime, 
misdemeanor, or offence, in the execution, or under 
colour, or in the exercise of their office or employment.” 
But wherever it has pleased the legislature to extend the 
limits of trial beyond the common law limtts, and to 
include felonies in that extension, it lias uniformly done 
so in express terms. And they instanced the 26 H, 8. 
c, 6. s. 12, for the trial of murlheis, robberies, felonies, 
and accessaries, the 26 II. 8. c. 13. s. 4 for the en¬ 
quiring of treasons, and the 28 H. 8. c. 15., for the 
tria^ of “ treasons, felonies, robberies, murthers, and 
confederacies;” wherein all these offences aic specified 
t’Q nomine. And the slat, 11 and 1 2 IV. 3. c. J 2., which 
is in j pari materia with the statute in question, being for 
the punishment of governors of plantations, for crimes 
committed by them in the plantations, extends to any 
oppression of his majesty’s subjects, or any other crime 
or offence, contrary to the laws of this realm, or ill 
force within their governments; yet it has never been 
considered as including felonies. It is to be observed, 
also, that the statute 12 Gw. 3. provides for the pro¬ 
secution of the offences mentioned in it, by information 
to be exhibited by the Attorney-General, as well as 
by indictment; which plainly manifests the intention of 
the act, because an information lies not for a felony. 

The 
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The Court desiring to hear the otffcr side, 

i 

The Attorney-Genual , Topping , and Richardson , 
contra, quoted the act 13 Geo. 3. c. 63., for a legis¬ 
lative exposition of the word “ crimefor the 30th 

section of that act is confined to “ crime, misde- 

0 

meanour, or offence,” yet it plainly appears, by the 
the proviso in the 4 5tli section, that the legislature 
meant to apply it to capital cases. 

Lord Ellenbojiougii C. J. The reason of the tiling, 
a puori, would lead one to conclude, that the juris¬ 
diction, as to the trial of felonies, should be n strained 
to the local court. The word crimi may. indeed, where 
a different reason ought to prevail, be of a larger con¬ 
struction, so as to comprehend felonies. But what Mr. 
Giff'uid has noticed with respect to proceeding by in¬ 
formation, is, as it seems to me, decisive, to shew that 
felonies were not contemplated by this act. The 
13 Geo. 3. was passed alio intuitu. The utmost to 
which the argument arising from that enactment can 
be carried is this, that the word crime may mean 
felony, if, as it is said of that statute, it is so intended. 

The words of the act of parliament in question will, 
* 

however, be best expounded by looking to the act it¬ 
self. The object of this act was, in the same spirit with 
the act of 11 and 12 IV. 3., to protect his majesty’s 
subjects against the criminal and fraudulent acts com¬ 
mitted by persons in public employments abroad, in the 
exercise of their employments; to reach a ciass of 
public servants, which the 11 and 12 IV. 3. <. 12. did 
not reach; and to place them in pari delicto with go- 

Voi.V. Ec 
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vernors. It has too reference, in spirit or letter, to the 
commission of felonjes. 

Abbott J. I am entirely of the same opinion. It 
is quite clear from the whole scqpe and language pf the 
slat. 42 Geo. 3. c. 85. that the legislature did not intend 
to extend it to felonies. It is said, however, that the 
word crime in another act does comprehend felonies ; 
admitting that it does, yet the words of every act of 
parliament must be construed according to the intent of 
the particular act. They may bear a more extensive 
signification upon one occasion than what would be 
given to them, if left to their natural import, in another. 

Per Curiam. Prisoner discharged. 


Henderson against French. 

lks P tothe con- A. RULE nisi, for a prohibition to the Consistory 

it S proceecTto* lf Court of Carlisle , was obtained on behalf of Mary 

hear exceptions Henderson , executrix of J. Henderson deceased, who 
to ail inventory 

exhibited by ah was sued as such executrix in the name of the Judge of 
executor. ° 

the said court, at the instance of A. and B.> creditors 

of the said J. //., and exhibited an inventory in the 

said court of all the goods, &c. of the said deceased. 

Arad the ground on which the rule was moved was, 

that the Ecclesiastical Court were proceeding to hear 

exceptions to the said inventory, and to compel her- to 

r 

exhibit a fresh one: 

To which it was answered by Littledale , who now 
shewed cause, that such had been the course and prac¬ 
tice 
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A r ouembcr 14 th. 
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tice of the Court from time immemorial, pnd copies ot 
divers entries of the like proceedings in the $aid pouiti 
from the year 1636 to 1813, were produced, and veri¬ 
fied by affidavit. And iiAhis ease it was said, that the 
executrix had confessed that the inventory was insuffi¬ 
cient ; for it appeared by the proceedings that site 
had exhibited a supplemental inventory. But surety 
the statute (<z), which requires executors to <{ make a 
true and perfect inventory,” must be presumed to have 
armed the Court with the power of examining how tar 
it is perfect or true; in like manner as in making an 
* account to the Ordinary. As to which, Swinburne (b) 
says that it appertains to the office of ordinary, not 
only to examine the account and see whether it be 
rightly calculated, and whether the accountant doth 
charge himself with the receipt of the whole goods and 
chattels of the testator, and how much he hath dis¬ 
bursed ; but also to have a regard what manner of ex¬ 
penses the accountant requireth to be allowed. And 
after due examination of the account, the Ordinary 
finding it to be true and perfect, may pronounce for the 
validity of it. But if on examination it appears that 
the executor hath not dealt faithfully, the account is to 
be rejected. And although in Catchsidc v. Ovinglon .(c), 
it was considered that the spiritual court had not juris¬ 
diction to question an inventory, it may be observed, 
that that was in the case of an inferior ecclesiastical 
court, and in a suit promoted by a creditor. 


181G. 


Hemdehson 

against 

Fkkmc’h. 


* 

Scarlett , contra, cited 2 1 H. 8. c. 5. s. 4., which, as 
he contended, only requires an executor to make an 

(«) 2 \ II . 8. c. 5. s . 4. (6) Part 6 . s . 20. (c) 5 Burr . 1922. 

E c 2 inventory, 



408 


CASES MICHAELMAS TERM 


1816 .' 

Hi;nj>ekson 

against 

Fjiknck. 


inventory, and deliver it into the keeping of the bishop 
or ordinary. f 


The Court were of opinion that, as the statute di¬ 
rected the executor, for the security of creditors and 
legatees, to make an inventory to be delivered to the 
bishop or ordinary; and that no bishop or ordinary 
should, under pain of 10/., refuse to take such inventory, 
his office was merely ministerial, to receive it when 
tendered; if the statute had intended more it would 
have sc said. 

Rule 


Friday, 

November J5th» 


The Rev. Samuel Paris, Clerk, Thomas Ar¬ 
nold, Ann Watts, Widow, Elizabeth 
Watts, and Henry Watts, Plaintiffs ; 


AND 

George Miller, William Deeming, and Ca¬ 
roline, his Wife, - - Defendants. 


Where testatrix 
being seised in 
fee of an undi¬ 
vided fifth part, 
and of a moiety 
of another un¬ 
divided fifth 
part, dp vised 
“ my share of 
the, Bastile and 
other estates, 
situate at C and 
now in the oc¬ 
cupations of T. 
and C., to my 
sister, C. W.," 
this was held to 


j^BABELLA WATTS being seised in iee of one 
undivided fifth-part, and a moiety of another un¬ 
divided fifth-part of the estate and premises hereinafter 
mentioned, devised as follows: “ I give and be¬ 
queath my share of the Bastile and other estates situate 
* 

at Coventry, and now in the occupations of Mr. Ttxycross , 
Mr. Cope, and Mr. Twist, to my sister Caroline Watts.” 
The testatrix died, leaving her sister, the defendant, 
Caroline Deeming , then Caroline Watts , her surviving. 

Upon 
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Upon this devise a question was submitted by the Vice- 
Chancellor to this Court, what esflate Caroline Deeming 
took in the said one undivided fifth-part, and a moiety 
of another undivided fifth part under the said will. * 

% 

Phillipps , for the plaintiffs, argued that she took but 
an estate for life. He said, that there being no intro¬ 
ductory words whence the intention of the testatrix 
could be collected, the devise must be construed ac¬ 
cording to its own import; as to which the rule of law 
is, that a fee does not pass without words of limitation, 
or some expression tantamount. Of this nature are the 
words u estate” and “ estate at ” but a devise of all 
my lands passes only a life estate. And if a devise be to 
A. in tail, and to B. and other children, other lands in 
tail, and if any child die within age and unmarried, 
his part shall go to the survivors; the survivors take 
such part only for life, (a) So a devise of his share in 
the New River ; the devisees take only for life, for 
share imports his part only, not his estate or interest 
in it. ( b ) And in Fawcet’s] case (c), if a man seised of 
a house and land, devise the moiety of his house to his 
wife for life. Item, he deviseth the other moiety of 
his house to J. his second son. Item, he devised to J. 
his second son, the said house and all the lands which 
pertain to it after the death of the wife; it was adjudged, 
that J. should have an estate for life only after the cleath 


1816. 

Paris 

against 

HltLKK. 


(а) Pettiwood v. Cooke, Cro. Eliz. 52. S C. 3 Leo. J 80. Ijy the name 
of Putnam and Cook's case. S. C. 2 Leon. 129. by the name of Jlaw 
kins ’s case. 8- C. ibid. 193. Woodward v. Glasbrook, g Vem.3 88. Covu 
Dig. Devise, (N. 7.) 

(б) Middleton v. Swayilc, Skinn. 339 . 

(c) Fin. Abr. tit. Devise, L. a. pi. 11. 

E c 8 


of 
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Pams 

against 

MlLLEB. 


Lord Ellenborougu C. J. Is not this a question 
rather of grammatical construction of the word share 
than any thing else? This is not the devise of a portion 
which the devisor has carved out of the entirety; it ex¬ 
isted in her as it is devised. The words <£ my share,” as 
it seems to me, were used as denoting the interest; those 
which follow, the thing devised and its locality, and the 
latter words which describe the occupation relate to 
the last antecedent, namely, the estates, and not to the 
word share. It appears to me, that the word share 
passes the fee. 

(а) 11 Hast, 160. 

(б) 1 Fes. 228. cited by Lord Kenyon in Fletcher v. Station, 2 T. J?. 
6$9. 


cAses; in michaelMas Term 

of the wife, and not an estate in fee. And though in 
Behh v. Pcnoyre>[a ), Lord Ellcvborougk appears to have 
doubted the conclusion conte to in Petfmood v, Cooke 
above cited, he expressly states, that it was not ncces- 
sary to decide the matter then in judgment upon that 
point. Then if the Word share be insufficient to pass a 
fee, the subsequent words of the devise will not carry it 
farther ; because, it appears that the word estates is used 
in a sense descriptive of the thing devised, and not of the 
interest which the testatrix had in them; it being in 
the plural, and followed by words designating the occu¬ 
pation. And according to Lord Hardtaicke , in Good- 
ivyn v. Goodwyn ( b ), “ ’’There is no case in which it has 
been held, that a fee passed by the devise of an estate, 
if the testator added to it, in the occupation of any par¬ 
ticular tenant.” 


Abbott 
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Abbott J. In the case cited from* Vernon, the devise ' 1810. 

» 

was to the sons and the heirs of their bodies; the. word " 

• Paris 

share afterwards used in that case, could not possibly against 
denote the same estate as given to them, but must-have 
necessarily meant a part of, and not the interest in the 
thing. 

Horne was to have argued for the defendants. 

The following certificate was afterwards sent. 

We have heard this case argued by counsel, and are 
of opinion, that the said defendant, Caroline Deeming , 
took an estate in fee in the said one undivided fifth 
part, and in a moiety of another undivided fifth part of 
the said estate and premises under the said will. 

Ellenborougii. 

J. Bayeey. 

C. Abbott. 

G. S. Holroyd. 


Milnes and Others against Branch. 


Friday, 

November 1 5tl». 


f ^OVENANT. The plaintiffs declare, that, by in- where j. u., 

. _ . being seised In 

fee, conveyed to 
defendant and 
T. J., their 
heirs and as¬ 
signs, to tho 
use that J. Ji., 
his heirs and as- 


denture of the 20th of June , 1805, between one 
Joshua Barnsley , of the first part, one J. Robinson , a 
trustee for J. Barnsley , of the second, the defendant of 
the third, and one J. Jackson , a trustee for the defend¬ 
ant, of the fourth, (reciting indentures of lease and re- ^fveandtike 

■ to his use a rent 

certain to he issuing out of the premises, and subject to the said rent, to the use of 
defendant, his heirs and assigns, and defendant covenanted with J H. , his heirs and 
assigns, to pay to him, his heirs and assigns, the said rent, and to build, within one year, 
one or more messuages on the premises, for better securing the said rent, and ,7. B. within 
one year demised the said rent to plaintiffs for 1000 years r Held, that covenant would not 
lie for the plaintiffs for non-payment of the rent, pr for not building the messuages, for 
the covenant was personal to J. JB. 

E e 4 lease, 
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• lease, whereby n plot of land was conveyed to one 
P. Hope, and the saiql J. Barnsley , their heirs and as¬ 
signs, as to one "undivided moiety, to the use of such 
person and persons, and for *'such estate, &c., as 2\ 
Hope should, by deed in writing, duly executed, &c., 
limit or appoint, and, in default of such appointment, 
after the decease of* P. Hope , to the use of the right 
heirs of P. Hope for ever; and as to the other undivided 
moiety, to the like use, with respect to J. Barnsley; sub¬ 
ject to the yearly rent of 42/., payable to the relessors; 
and reciting also, other indentures of lease and release, 
whereby the said P. Hope limited and appointed to 
<J. Barnsley and J. Robinson , and the heirs and assigns 
of,/. Barnsley , his undivided moiety in the plot of land, 
and also in four messuages, then lately built thereon, in 
trust, as to the estate of J. Robinson , for J. Barnsley , 
his heirs and assigns for ever, subject to the rent cove¬ 
nants, &c. reserved and contained in the former release; 
and farther reciting, that the defendant had contracted 
with ,/. Barnsley for the purchase of the plot of land 
and messuages, subject to the yearly chief rent of 
86/. 3s. 3d.,) the said J. Barnsley , by virtue of the said 
power, limited and appointed one undivided moiety in 
the plot of land and messuages, to remain to the defend¬ 
ant and J. Jackson , their heirs and assigns for ever; 
and for the farther assuring the same, and to convey 
and assure the other undivided moiety, and in consider¬ 
ation of the yearly rent and covenants, &c. on the part 
of the defendant, his heirs, executors, administrators, 
and assigns, to be paid and performed, and also of 5s. 
paid by the defendant to J. Robinson, J. Barnsley, and 
J. Robinson (according to their several estates) the said 
J. Barnsley did grant, bargain, sell, alien, enfeoff, and 

confirm 
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confirm to the defendant and J. Jdclcson , and the heirs 
and assigns of the defendant, ail* that plot of lahd, &c., 
and six messuages built |hcreon, &c., and the reversion 
and reversions, remainder and remainders, rents,‘issues, 
and profits thereof, and all the estate, right, title, &c. 
of them the said J. Barnsley and X Robinson , habendum, 
to the defendant and J. Jackson , their heirs and assigns, 
to the use, intent, and purpose, that J. Barnsley and 
J. Robinson , their heirs and assigns, might have, receive, 
and take, to the use and behoof of J Barnsley and 
J. Robinson , and the heirs and assigns of J. Barnsley 
(nevertheless, as to the estate of J Robinson, in trust 
only for J. Barnsley, his heirs and assigns for ever) the 
clear yearly rent of 867 3 s. 3d., to be issuing out of the 
premises, by equal li#lf yearly payments on the 24-th 
of June and 25th of December, with power of distress 
and entry for recovery thereof, to J. Barnsley and J. 
Robinson , and subject to the above rent, and powers for 
recovery thereof, to the use of the defendant and J. 
Jackson , and the heirs and assigns of the defendant, for 
ever, (nevertheless as to the estate of J. Jackson , in trust 
only for the defendant, and his heirs and assigns,) 
and the defendant did for himself, his heirs, executors, 
and administrators, covenant with J. Barnsley and J. 
Robinson , and the heirs and assigns of J. Barnsley , that 
he, his heirs or assigns, would pay to J. Barnsley and 
J. Robinson , and the heirs and assigns of J. jhamsley 
for ever, the said yearly rent, and also that he, his heirs 
and assigns, would, within one year next ensuing the 
date of the indenture, erect, build, and finish, in a good 
an4 substantial manner, and for ever support and main¬ 
tain, upon the plot of land, one or more messuages or 
other buildings, of good brick or stone, or both, set in 

good 
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Milhjss 

against 
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good little mortar, and, covered with slates, which at the 
time of'finishing,. and ‘ at all times thereafter, should, 
together with the messuages conveyed, be of the clear 
yearly value of double the yearly rent thereby reserved, 
at the least, over and above all reprises, and, in case 
*of fire, tempest, destruction, or decay, should rebuild 
the same, so that at all times, for ever, the buildings 
then erected and to be erected, should continue of the 
clear yearly value of double the yearly rent thereby re¬ 
served at the least, for the better security of the yearly 
rent thereby reserved; and J. Barnsley and J. Robinson 
constituted their attorney, to deliver seisin to the de¬ 
fendant and J, Jackson, according to the indenture, 
which was accordingly done. And J. Barnsley and 
J. Robinson being so seised of the 'rent aforesaid, within 
one year next ensuing the date of the said indenture, viz. 
on the 2Uh of June, 1805, by indenture of that date, 
demised to the plaintiffs, their executors, administrators, 
and assigns, the said rent of 86l. 3s. 3d., and all their 
interest in the same for 1000 years. And the plaintiffs 
assign for breach a year’s rent in arrear on the 24th of 
June, 1814, and also, that the defendant or his assigns, 
did not, within one year next ensuing the date of the 
first-mentioned indenture, nor at any other time, erect, 
build, or finish, in a good and substantial manner, or 
otherwise howsoever, upon the plot of land or any part 
thereof, one or more messuages, &c., which at the time 
of finishing was or were, or at any times thereafter hath 
or have been with the other messuages conveyed of the 
$ear yearly value of double the yearly rent at the 
least, &c. 

The defendant prayed oyer of the indenture, and de¬ 
murred to the declaration. Joinder, 


Richardson^ 
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* 

Richardson, in support of the demurrer, argued, that 

the plaintiffs were not entitled, either at common law, or 

• J>y virtue of the stat. 39 H. 8., to maintain, as assignees 

of the rent, this action against the defendant. The 

° • 

statute speaks only of such as are grantees of the rever¬ 
sion, giving them the like advantages against the lessees 
as the lessors and grantors had. But this defendant, who 
takes by a conveyance of the fee simple, is not a lessee, 
neither are the plaintiffs grantees of the reversion, like te¬ 
nant for life in remainder, (a) And although an assignee 
of part of the estate may iiiaintain covenant, yet these 
plaintiffs have nothing in the latid, but only the rent, and 
the covenant as to the rent is personal, to Barnsley , who 
alone shall have Covenant. And so it was adjudged, that 
if A. grant a rent-charge to B. for the life of C., haben¬ 
dum to B. his heirs and assigns, to the use of C., and 

A. covenant to pay it, ad usum C., if the rent be behind, 

B. may have an action of covenant against A. : for 
though the rent-charge is executed by the statute, and 
the power of distraining, as incident thereto, transferred 
to C., yet the covenant being collateral, is not trans¬ 
ferred nor discharged, but remains with B. (b) 

* 

Littledale , contra., compared this to the grant of a 
rent-charge by the owner of the fee, who covenants with 
the grantee to pay the rent, in which case he said, if 
the rent be assigned, covenant will lie for the assignee ; 
and For this he quoted the opinion of Lord Holt , in 
Brewster v. Ktdgill (c) ; wherein he takes the distinction 
between the assignee of the land and the assignee of 

(n), Ishermod v. Oldknow, 5 M. % 8. 582. 

(i) 1 Mod . 225. 2 Mod. 138. S. C. 

(p) Ld. Raym, 317. Sdlfi. 198, 5 Mod. 369. 

the 


1816. 


MifcXKs 

against 

Boanch. 
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MltNES 

against 

Bkanch. 


the rent. “ If/’ says 1 he, “ tenant in fee grant a rent- 
charge out of lands, and covenant to pay it without 
deduction for himself and his heirs, you may maintain 
covenant against the grantor and his heirs, but no£ 
* against his assignee; for it is a mere personal covenant, 
apd cannot run with the land.” And again (a), “ There 
is another matter, that is, whether the terre tenant, in 
this case, be obliged by the covenant; this is a covenant 
by the grantor of the rent, who was seised in fee of the 
manor. Now who this terre tenant is does not appear, 
whether he be heir or assignee; for if he be assignee, 
I do not think him chargeable in law, for this covenant 
doth not run with the land. I make no doubt but that the 
assignee of the rent shall have covenant againstthe grantor, 
because it is a covenant annexed, to f the thing granted.** 
And if the heir or executor, as representative of the 
grantee by operation of law, might have this action, 
by parity of reason, the plaintiffs, who are his repre¬ 
sentatives by special assignment, may also have it. 
Therefore, where a man made a feoffment in fee by in¬ 
denture, reserving rent, &c., and covenanted, that if 
the feoffee, his heirs or assigns, should be distrained to 
do more services than were reserved in the deed, then 
it should be lawful for the feoffee, his heirs, and assigns, 
to distrain in his manor of D ., &c. The feoffee made 
feoffment over, and it was adjudged that the second 
feoffee might distrain, for the covenant ran with the 
land. ( b ) And as rent may be assigned, as well as the 
land, upon which the assignee shall have the like re¬ 
medies of assise, raort d’ancestor, and novel disseisin, by 
thej|ame analogy this covenant may be said to run with 
tile rent. 


( b ) Anon. Moor, 179. 

Lord 


(a) 12 Mod. 170, 
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Lord Ellenborough C. J.. I % am inclined to think 
that the language of Lord Hatty as 4 to the right of the 
v assignee of the rent to lyive covenant, was extra judicial; 
and putting aside that dictum, I do not find *any au- 

* 

thority to warrant the position that this covenant runs 
with the rent I do not see how the analogy, as *it 
regards covenants which run with the land, is to be 
applied, unless it be shewn that this is land; it might as 
well be applied to any covenant respecting a matter 
merely personal. The stat. H. 8. recites that, at com¬ 
mon law, such only as are parties or privies to any 
covenant can take advantage of it; here is neither 
privity of contract, nor privity of estate; the rent is 
reserved out of the original estate. 

t 

Bayi.ey J. I am entirely of the same opinion. The 

argument for the plaintiffs loses sight of the conveyance 

by which this rent is created. It is incorrect to state 

it as a rent charge granted by the owner of the fee; it 

being a conveyance in fee by Barnsley and Robinson to 

the defendant to certain uses, one of which is, that they 

shall receive the rent; so that the rent arises out of the 

estate of the feoffors. It is therefore not a grant by 

the owner of the fee, and the covenant is a covenant 
# 

in gross. 

Abbott J. concurred. 

ft 

Holroyd J., having been of counsel* in the case, 
declined giving any judgment. 

Judgment for the defendant. 


1816. 

Milnes 

against 

Branch 



418 


CASES in MICHAELMAS TERM 


1816. 


Friday, 

November 15th. 

Insurance on 
ship from Rio 
de Janeiro to 
jLiverpool, and 
the ship was 
captured, and 
afterwards re¬ 
captured, but 
in the interval, 
the assured 
having received 
intelligence of 
the capture, 
gave notice of 
abandonment, 
and after the 
recapture, the 
ship arrived at 
Liverpool, hav¬ 
ing sustained a 
partial damage, 
and action 
brought to re¬ 
cover a total 
loss: Held, 
that the assured 
could only re¬ 
cover for a par¬ 
tial loss. 


Brotherston ant} Another against Barber. • 

f 

^SSUMPSIT upon a policy of insurance upon the 
ship Fanny , on a voyage from Rio de Janeiro , or 
any port or ports in the Brazils to Liverpool , and the 
plaintiff averred a loss by capture. Plea, non-assump¬ 
sit. The defendant paid into court 20 per cent, upon 
his subscription. At the trial before Lc Blanc J, at the 
spring assizes at Lancaster, 1815, there was a verdict 
for the plaintiffs for the whole amount of the defendant’s 
subscription, subject to the opinion of the Court upon 
the following case: 

The ship sailed from Maranham in the Brazils , with¬ 
out convoy, bound to Liverpool , on the 8th of March , 
1814, having part of her cargo on board belonging to 
the plaintiff*, and the remainder of her cargo belonging 
to other shippers, subject to freight payable to the 
plaintiffs. On the 19th of April the ship was captured 
by an American privateer off the coast of Ireland. On 
the same day the privateer fell in with a Portuguese 
vessel bound for Liverpool , on board of which the cap¬ 
tain and part of the crew of the Fanniy were put, 
and they arrived at Hoylake , near Liverpool , on the 
23d of 'April. The captain of the Fanny finding it 
impossible to get to Liverpool that day, informed the 
plaintiffs by letter of that date of the capture. A copy 
qf. this letter was, on the 25th, handed by the plaintiffs 
to^he insurance brokers employed to effect the insurance, 
together with a letter of notice, that the plaintiffs aban¬ 
doned the ship, and all their interest in her, which the 

brokers 
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brokers communicated to the defendant. The Fanny, 

» 

with her cargo on board, were ire-captured on ithe 1 2th 
of May following, by his majesty’s ship Sceptre , of which 
tli£ plaintiffs received information on the 15th June 
following, and comipunicated the same to the defendant. 
The Fanny and her cargo arrived at Gravesend on tl\e 
24th of June , and at Liverpool on the 26th of September 
following, not having been in any port from the time of 
the capture, and her cargo was delivered at Liverpool 
to the consignees. The latitat issued on the 10th of 
November , and the declaration was filed in Michaelmas 
term 1814, 

The question for the opinion of the Court was, whether 
the plaintiffs were entitled to recover as for a total loss. 
If the loss was only partial, the verdict was to be reduced 
to 8/. 8s. 4d., the amount of such partial loss beyond 
the sum paid into court. 

Litlledale contended that the plaintiffs, notwithstand¬ 
ing the re-capture, were entitled to insist on their 
abandonment, and to recover as for a total loss. And 
he mainly relied on this, that the abandonment w as made 
at a period when the loss was an actually subsisting total 
loss, and not merely so in the bond jide contemplation 
of the parties; which, he said, differed the case at bar 
from Bainbridge v. Neilson (a), Falhicr v. Ritchie (b), 
Anderson v. Wallis (c), Parsons v. Scott (d), and almost 
all the cases in which the risk of the assured after aban¬ 
donment had been held to be subject to .the variation 
of events. But if this is to be considered as a general 

(a) 10 East, 329 . ( 4 ) it M. <$■ S. 290 . 

(c) 2 M,#S. 240. (d) 2 Taunt, 363, 

rule 


1816. 


llllOTIJ EftBTOM 
against 
lUautft. 
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181 #>. rule operating upon-every case of abandonment, it may 
as k e{ ? G f w h a t use fe abandonment, and liow came 

Brotheuston 7 7 

against jt into practice ? The practice is irreconcilable with 

BARBEE. 

any other doctrine than that abandonment is conclusive, 
wherever the assured, at the time of making it, is in 
a completegjpndition to insist upon a total loss; in which 
case he may abandon, and demand his indemnity in - 
stanter. And suppose the plaintiffs in this case had so 
done, and the loss had been adjusted, or upon refusal 
to adjust this action had been commenced, before the 
recapture, would that event have abated the action or 
opened the adjustment ? If not, it follows that the 
right to demand a total loss, and consequently to cast 
by abandonment upon the underwriter the remaining 
risk, whatever that might be, was well vested in the 
plaintiff’s; and if they had such right, it cannot be in 
the option of the underwriter to choose whether or not 
he will accept the abandonment. In Smith v. llobert- 
Son (a), upon appeal from the court of sessions in Scot¬ 
land, where judgment had passed for the owners, on the 
ground that by notice of abandonment the transaction 
closed, this judgment was affirmed in Dam. Proc. on a 
different ground indeed, but Lord Eldon appears to have 
doubted the propriety of the decisions in Bainbridge v., 
Ncilsun , and Falkner v. Kit chic. 

Kichardson , contra, observed that the judgment in 
Smith v. Robertson was affirmed in Dom. Proc., upon the 
ground, thaf the underwriter had acquiesced in the aban¬ 
donment, so that it was out of the principle now con- 
. for by the plaintiffs. And he cited McCarthy v. 


(«) 2 Dow, 474 . 


Abel 
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Abel [a) as an authority to shew, thaf, notwithstanding * 1816. 

an abandonment of freight made pending the existence _ ’ 

. ° 1 ° * JiROTH£l«TOW 

V^of circumstances which amount to a total loss, yet, if ^gainst 
freight be, in the events which afterwards happen^fully 
earned, no loss can properly be demandable against the 
underwriter. And he insisted upon the reasonableness of 
such a position, an insurance being*purely a t&ntract of 
indemnity: whence it followed that the assured could 
never be entitled to recover for a total loss, when the 
event has decided that the loss is but partial, or perhaps 
no loss at all. In support of which reasoning he quoted 
Hamilton v. Mendez (6), and God sal v. Boldero. (c) 

Lord Ellenijorough C. J. The cases which have 
been the subject of this day’s observation have all taken 
root in the doctrine of* Lord Mansfield in Hamilton v. 

Mendez , in which it is laid down, that an assured can 
only demand an indemnity; and, consequently, his action 
must be founded upon the nature of his damnification 
as it really is at the time the action is brought. Now, 
if we enquire as to the nature of the injury sustained by 
this capture, followed by the recapture, what was it at 
the time when this action was brought ? It seems to 
me, that the only injury was a retardation of the voyage 
during the time the ship was in the enemy’s custody, 
and was diverted from her course to Liverpool , the 
amount of which has been ascertained to be 8/. &s. 4d. 
ultra what has been paid into court. In cases of cap¬ 
ture, a spes recupcrandi exists: it is not as if the ship 


(a) 5 Edit, 3S8. 

(b) 2 Burr. 1193. 1 Black. R. 276. 

(c) 9 East, 72. 


F f 


Vol. V. 


wefe 
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against 
Baruer. 


were sunk to the bbttqm ; there must be always a greater 
or less degree of^ probability that she may ultimately be 
recovered; of which advantage the assured certainjy' 
ouglit not to be ousted. By notice of abandonment the 
assured made an offer, which remained executory; and 
in this si^pendcd stjfite of things, considering this as a 
contract of indemnity, the assured had a right to look 
to intervening accidents, which might chance to restore 
them de integro to their former situation. The policy does 
not make any special provision for the case of abandon¬ 
ment ; but the law says, that the underwriter shall indem¬ 
nify : which, if the sum subscribed were nicely calculated 
to the exact value of the thing insured, w ould be effected, 
in the event of a total loss, by paying the entire sum. 
I cannot consider a notice of abandonment as an exe¬ 
cuted contract, particularly since the passing of the 
registry acts, which require several things to be done to 
perfect the transfer, and to make the title complete. 
An offer on the one side, acceded to on the other, may 
have the effect of closing the transaction, as in the case 
determined in the House of Lords. But what has been 
done here to preclude either the assured or underwriter 
from availing themselves of intervening events ? Bain - 
bridge v. Neilsoti, and other cases, have determined that 
the assured may be remitted to his situation de iniegro 
by the recapture; and certainly, unless we arc to con¬ 
sider this as a wagering contract, instead of a contract 
for indemnity, the reason of the thing requires that it 
should be so: for the value of the thing abandoned to 
the underwriter might in some instances infinitely ex- 
3, and in others fall short of, the sum insured. But 
r do not find it laid down that either the underwriter 
or the assured is to be a gainer in any way by this con¬ 
tract. 
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tract. Unless, therefore, the prlnoipll of Indemnity Is to 
be changed for one of hazard and gambling, it “seems 
""To me that these piaintifFs*mu5t stand, In regard to their 
claim for indemnity, in the position in which subsequent 
events have placed thdm, at the time when they come to 
demand it; that is, when the action is bro^jjfcit. The 
same principle, though not with reference to an aban¬ 
donment, governed the decision of Godsal v. Boldero. 
The Court there considered, that although a total loss 
had happened, so far as it regarded the risk insured, 
yet as that loss had been redeemed by subsequent cir¬ 
cumstances, the assured had no cause of action upon 
his contract for indemnity; and, there also, the Court 
referred to the language of Lord Mansfield in Hamilton 
v. Mendez , who develojses the true principle and object 
of such an assurance. It seems to me, therefore, that 
this not being an abandonment of such a nature as to 
preclude the assured from resuming all their rights de 
integro in the ship, the underwriter shall not be made 
answerable for a total loss. 

Bayley J. I think the plaintiffs are not entitled to 
recover more than the 81 . 8s. id. beyond the sum paid Into 
court; that is, the amount of the damnification at the 
time when the action was brought. This is a contract of 
indemnity only; the ship was captured in the course of 
her voyage. Now, capture is an event which may or 
may not terminate in a total loss : if it continue and ter¬ 
minate in a total loss, the assured will be entitled to his 
full indemnity; but if the capture be only temporary and 
the loss partial, it would be against the spirit as well 
letter of the contract to hold the underwriter bound to 
take to the subject-matter insured, and to allow the 

F f St assured, 


4 *$ 

urn. 
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1816. assured, who stipulate? only for indemnity, to come upon 
' the underwriter for thb w hole amount of his subscription, 
ux'iitst while the subject-matter injured subsists in perfect' / 
safetj. What is it that is thus to entitle the assured to 
demand more than the saftty of the thing insured ? It 
is said that abandonment gives this right, by closing 
the transaction between the underwriter and assured. 
But notice of abandonment is no more than a proposal 
on the part of the assured; which the underwriter may 
accept, and then there will be a new agreement between 
them binding on both parties. But while the transaction 
rests in abandonment only on one side, the underwriter’s 
responsibility may vary, and cannot amount to a total 
loss, if, by sub.»c<j"cnt events, it has become otherwise at 
the time of action brought. It r is unnecessary to give 
any opinion as to how the case might be, if the loss, 
continuing total at the time when the action is brought, 
became a partial loss only at the time of trial. It is 
enough, here, that the thing remained in safety to the 
assured at the time when this action was brought, and 
the loss was only temporary. Consequently the verdict 
for the plaintiffs must be entered for the limited sum 
only. 

Abbott J. I am of the same opinion, and think 
the verdict ought to be entered only for a partial loss. 

It appears by the case that the ship was captured ; that 
the plaintiffs, having information of it, gave notice of 
abandonn\ent, which I consider as tantamount to an 
offer on their part. The ship was afterwards recaptured 
v»nd brought into port, and then this action is com¬ 
menced ; and the plaintiffs, notwithstanding the re¬ 
capture and safe return of the ship after performing her 

voyage, 
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voyage, seek to recover as for a .total loss. It is not, I 
think, argued that the ^capture Only^without abandon¬ 
ment, would have entitled, the plaintiff* to recover a total 
loss; the claim is founded on the notice of abandon¬ 
ment. But the great principle of the law of insurance 
is, that it is a contract for indemnify. The underwriter, 
does not stipulate, under any circumstances, to become 
the purchaser of the subject-matter insured; it is not 
supposed to be in his contemplation : he is to indemnify 
only. This being the principle, it seems to me that 
any practice or doctrine which is calculated to break in 
upon it ought to be narrowly watched. The doctrine 
of abandonment is of this natnre. It has not been 
stated, that there is any decision in the courts of this 
country giving effect* to an abandonment like the 
present, so as to ^entitle the assured to a total loss, 
though the thing insured is restored and in safety. I 
have not discovered any such decision; and upon re¬ 
ferring to Emcrigon (a), who collects almost all that is 
to be found upon the subject in the foreign writers, I 
observe there is a great contrariety of opinion as to the 
cases in which abandonment is to be deemed absolute. 
He puts the case of abandonment, where the ship is 
afterwards repaired and brought home at the expense 
of the underwriter, in which case he says the under¬ 
writer cannot throw her back upon the assured; but he 
adds, that Valin is of a different opinion, and tfiat the 
practice of Italy is otherwise : for there it is sufficient if 
the underwriter make good the damnification. ( b ) It 
is not necessary to carry the doctrine to this length j 
but as wc are not bound by any decision in our own 

(«) See Traiti da Assurances, ch. 17. (6) See ibid. ch. 17. a. C. 

F f $ . courts 
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1816. 'courts, nor do foreign courts appear to afford any, I 
feel myself at liberty, to decide, on General principles 

Bitofi'iHvroN r I 8 1 

applicable to a contract of this nature, that the plaintiffs- 

Bmu^> t 

are npt entitled to recover for a total loss. I ant aware 
pf the difficulty that has been suggested if the ship 
should be restored after the action is brought; as to 
which it will be better at present to forbear giving any 
opinion, 

Howtoyn J. I am also of opinion that the plaintiffs 
ave entitled to recover only for a partial loss. It is 
clear that a policy of insurance, both in its object and 
form, is merely a contract of indemnity. It contains 
no stipulation respecting abandonment ; though there is 
a clause authorising the assured, in case of any loss or 
misfortune, to sue labour and travel for the recovery of 
the ship, and that the assurers wilf contribute to the 
charges. Abandonment has its origin from the contract’s 
being a contract of indemnity. But it is apparent that 
if the assured might abandon at his pleasure, he might 
be a gainer to a much greater extent than the value of 
the loss; which is inconsistent with a contract of in¬ 
demnity. What, then, is the loss which the assured in 
this case have sustained ? It is a loss arising out of the 
capture of the ship; and if the ship had been conveyed 
infra pnvsidia of the enemy and condemned, this loss 
would have been total: but a* events have made it at 
the time when the action was brought, it is but a partial 
lqss. I am not aware that, in any case, a plaintiff can 

to 

recover larger damages than what he has sustained at 
the lime of bringing the action. Upon these grounds, 
therefore, it seems to me, that the verdict for a total 
loss cannot bo supported. 

Verdict to be entered for the lesser sum. 
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Whitehead’ against Wynn. 

* 

J7RROR to reverse a judgment of the Common Pleas. 

The venue was laid in Londfin t and the plaintiff 
below declared, that whereas after the passing of the 
43 G. 3., intituled, &c. and also after the 1st of January^ 
1801,'to wit, on, &c. the defendant was a spiritual 
person, and vicar of the vicarage and parish church of 
All Saints , in Cambridge , in the county of Cambridge , 
and was possessed of the said benefice; and that being 
such spiritual person, and so possessed of the benefice, 
not regarding the statute, he did, after the passing of 
the said act, and after*the 1st of January , 1804, with¬ 
out sufficient cause, and not having any such Jicence or 
exemption as in the 43 G. 3. mentioned for that pur¬ 
pose, wilfully absent- himself from his said benefice for the 
whole of the year 1812 ; and did, during all that period, 
make his residence and abiding at some other place or 
places, and not at any other dignity, prebend, benefice, 
donative, perpetual curacy, or parochial chapclry of 
which he was possessed, contrary to the form of the 
statute. And the plaintiff avers, that during the time 
the defendant so absented himself, the annual value of 
the benefice, deducting all outgoings, except any stipend 
paid to any curate, amounted to 150/.; anti by reason of 
the premises, and by force of the statute, an action 
hath accrued to the plaintiff, to demand and*have of the 
defendant, 112/. 10s., being three-fourths of the annual 
value, &c. 


1816. 


Tuesday* 
November 1 Jth. 


In debt upon 
trJ Cl • 5. 
c■ 84. x. 1 if. far 
wilfully absent¬ 
ing himself 
from his bene¬ 
fice, the venue 
must be laid ill 
the county 
where the of¬ 
fence is com¬ 
mitted. The 
stat. 31 FAiz. 

Cj 5. extends as 
well to oHences 
of omission as 
of commission. 
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Whitehead 

against 

Wt»*. 


There were other pounts varying the period of the 
defendant’s absenting‘himself. ^Judgment by nil dicit. 

And the errors assigned were (inter alia) for want 
of a proper venue to the declaration. Joinder. 

* 9 

, Taddy, in support of the error assigned, objected 
that this being a penal action, the venue, according to 
stat. 31 Eliz. c. 5., ought to have been laid in the 
county where the offence was committed, which appears 
by the declaration to be Cambridgeshire. 

Heathy contra, being called upon by the Court, denied 
that the stat. 31 Eliz . applied to this case, the penalty 
sought being for an omission, viz. non-residence; 
whereas the statute applies only fo cases of commission. 
And in support of this construction, he quoted sect. 2., 
which speaks of “ offences done and committed, and that 
the defendant may traverse that the offence was not 
committed in the county.” But this offence, by statute 
43 G. 3. c. 84. s. 12., consists of two branches : 1st, the 
wilfully absenting himself from his benefice; 2dly, the 
making his residence at another place: the latter of 
which only can properly be called an act done, the 
former, upon which the penalty attaches, being a non- 
feazance; and, as such, it is not within the stat. Elis., 
os appears by the case of Grimstone v. Molineux. (a) 

Taddy, in reply, observed that the case from Hob. 
was merely, a note of the reporter, and not given as a 
decision; and referring to sect. 7., which expressly in¬ 
cludes offences of omission as well as commission, he 


(a) 851. 


denied 
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denied that the statute 31 Eliz. wasRo be restrained in 
its construction as the j^laintifF would, have it; and if it 
were, the present cause of action was for a misfeasance, 
and not a non-feazance only. And he cited Barber 
v. Tilson («), where *a penalty for the continuing in 
charge of a vessel without being duly licensed was held* 
within the statute, as to the locality of its venue. 

Lord Ellenborough C. J. I cannot consider this 
as an offence of omission as contradistinguished from 
one of commission. It is like the case of departure 
from the dwelling, which, when coupled with an intent 
to delay creditors, is an act of bankruptcy: so his 
absenting himself is, in effect, a departure from the 
benefice; it is a positive act, though expressed in nega¬ 
tive terms, if it be necessary to go with such critical 
nicety into the nature of the act complained of. But I 
think that it is not necessary ; because the statute Eliz. t 
as it seems to me, was intended to apply to all offences 
against penal statutes, and not to those only where the 
offence is not constituted by negative words. The in¬ 
convenience of the construction contended for by the 
plaintiff would be enormous; for, according to that, the 
venue might be laid in Cornwall for non-residence in 
Cumberland. As to the case from Hobart , the point does 
not appear to have been touched by the Court; it is 
merely a note subjoined by the reporter. 

Bayley J. I am also of opinion that the venue in this 
case is improperly laid, and I agree in the construction 
put upon the statute Eliz. by my Lord. The words of 


the 
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1816. the statute are, “ TJiat in any declaration or information, 
- the offence against any penal statute shall not be laid 

WillTBNEAD 9 V 

agnmst to be done in any other county but where the contract or 
Wysn. * 

other matter alleged to be the offence was in truth done; 
and that every defendant in such ^action or information 
,may traverse, that the offence was not committed in the 
county where such offence is alleged.” Now, I do not see 
how in reason there can be any difference, with respect 
to this statutable provision, between acts of commission 
and acts of omission ; and if not, I think it would be 
too much to catch at a strained interpretation of the 
words “ done and committed,” in order to put a 
doubtful construction upon the statute ; more especially 
as it has been the general understanding, that in all 
actions on penal statutes, without any such distinction as 
now contended for, the venue must be laid in the proper 
county. *it was at one time supposed that this rule 
was founded on the stat. 21 Jac. 1. c. 4.; but upon in¬ 
vestigating that point in Barber v. Tilson , it was found 
to depend on the statute Eliz., which was not repealed 
by that of king James , but is still in full force. 

Abbott J. I am entirely of the same opinion. The 
stat, 31 Eliz, is a remedial law, designed to prevent 
abuses in the bringing of suits by common informers. 
Now, there cannot be a greater abuse than that the 
trial of an action should be drawn, at thp pleasure of 
the informer, to a part of the county remote from that 
where the pause of action arises. The 7th section of 
the statute, including offences of omission as well as 
commission, reraoyes, in my judgment, all doubt, if any 
can be said to have existed, upon the general scojje and 
object of the act. That section provides, i( That all 

suits 
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suits to be pursued upon any statute for using any 1616. 
unlawful game,” (which is an offence of commission,) —— 

j • t Whfpkhieah 

“ or for not using any lawful game, or for not having against 

• i \vynh« 

bows and arrows according to the law,” (thc*e are 
purely cases of omission,) “ shall be prosecuted in 
sessions, or otherwise inquired of in the assizes, &c«. 
where such offence shall be committed, and not in any 
wise out of the same county where such offence shall 
happen or be committed.” It surely, therefore, cannot 
be argued after this, that the legislature intended offences 
of commission alone, (a) 

Judgment reversed. 

(a) See 3 M. S. 465. Rex v. Inhabitants of St. Mary, Taunton. 


PowELii and Another against Gudgeon. Tuesday, 

° November 19th. 


^SSUMPSIT on a policy of insurance at and from 
Dominica to Bristol , on sugars, rum, arid coffee, 
marked and valued, on board the ship Chard. 

The declaration stated, that on the 23d July, 1813, 
by the perils of the seas, the ship, with the goods on 
board, was damaged, and part of the goods was da¬ 
maged and washed out of the ship; that part of the 
tackle of the ship was forced to be cut away and* aban¬ 
doned ; and that for the safety, preservation, and reco- 


Upon a policy 
of insurance on 
goods, where 
the ship being 
disabled by the 
periK of the 
sea from pur¬ 
suing her 
voyage, was 
obliged to put 
into port to re¬ 
pair; and in 
order to defray 
the expenses of 
such repairs. 




very of the ship and cargo, and to enable hereto proceed m!Lns of 'rais¬ 
on her voyage, it was necessary to bring her to a place p^Vof'the 8 ° ld 
of safety to repair her, and to upload the cargo; and 

ceeds in pay¬ 
ment rf these expenses; Held, that (be underwriter wee not answerable for this loss. 


that 
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that the ship was* accordingly brought to a place of 
safety, *11 ml was ijicre 'kept niu^ detained, and was re¬ 
paired ; and that the cargo wijs unloaded, and kept in 
propel* places, and taken care of, and afterwards re¬ 
loaded ; and that on those occasions, and by means of 
* the premises, expends were incurred; and in order to 
defray the expenses necessary in that behalf it was 
necessary to sell part of the cargo; and part of the 
plaintiffs’ goods were sold accordingly, and were taken 
and carried away, and were lost to the plaintiffs, by 
reason whereof the defendant became liable to pay the 
plaintiffs a rateable part of the value of the goods sold, 
in proportion to the amount of his subscription; that 
a general average accrued, and the plaintiffs, as owners 
of the goods, were liable to contribute towards such 
general average; and that the defendant, as such as¬ 
surer, became liable to pay to the plaintiffs a rateable 
proportion of the general average ; that the plaintiffs 
were forced to labour and travel for, in, and about the 
defence, safeguard, and recover) of their goods; and 
that other expenses were thereby incurred by the plain¬ 
tiffs; and that the defendant, as such assurer, was liable 
to pay to the plaintiffs a rateable proportion of the 
expenses. 

Plea, non-assumpsit; and the defendant paid into 
court a sum sufficient to cover the partial loss of the 
goods by the perils of the sen, the proportion of the 
general average, and the expense of labouring and 
travelling lor the safety and preservation of the cargo. 

At the trial before Lord Ellcnborough C. J, at the 
London sittings after Michaelmas term, 1815, there was 
a verdict for the plaintiffs, subject to the opinioii i>f the 
Court, upon the following case. 

The 
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The plaintiffs were merchants, |ind owners of the 
goods insured, which consisted* of 153 hogslieads of 
sugar, 72 puncheons of rum, and 2*0 casks of coffee, 
anil were loaded at Dominica. The loading wa* com¬ 
pleted on the 22d of, July, and the ship was about to 
sail on the 23d; but on that morning a violent hur¬ 
ricane drove her from her moorings at the island, 
and did material damage to the ship and cargo. Fart 
of the tackle was obliged to be cut away and aban¬ 
doned, and the ship was necessarily taken to the island 
of St. Thomas, , where she arrived on the 27th of July. 
Both ship and cargo were so much damaged, that it 
was necessary to discharge her cargo; upon doing which, 
it was found that of 05 hogsheads, part of the sugar 
had been washed out, and the rest damaged. These 
65 hogsheads were sold as damaged, and the loss arising 
upon them is covered by the money paid Into court. 
The remainder of the goods were safely warehoused. 
The necessary repairs were done to the ship to enable 
her to proceed on her voyage; in order to defray the 
expenses of which repairs, the master of the ship, not 
having other funds in hand to defray them, and having 
no other means of raising money, sold part of the 
cargo, and amongst other goods, 52 hogsheads of sugar, 
6 casks of coffee, and the 72 puncheons of rum, part 
of the goods belonging to the plaintiffs, and applied 
the proceeds to defray these expenses. The slwp after¬ 
wards went to St. Croix , out of her course to Bristol\ 
for the purpose of making good her freight, and did 
not finally sail on her return home until November , 
being warranted by the policy to sail on or before the 
1st August preceding, and was captured in her voyage 
home, and condemned by the French . 

And 


*53 

1816. 

FoWJIIX 

ago in tt 

Gvvqkov. 
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1816. And the question was, 

_ Whether the plain'tiff; were entitled to recover be- 

Fowiar. 1 

vgnnst yond the sum paid into court, in respect of the loss 

OOUGfcOX. * 

accruing from the goods sold to defray the expenses of 
repairing the vessel. If the Court should be of that 
.opinion, the verdict po be entered for a sum to be as¬ 
certained out of court; if otherwise, a nonsuit to be 
entered. 

Liftledale, for the plaintiffs, argued, that the defendant 
was liable to make good this loss; inasmuch as it was a 
loss resulting from a peril of the sea. The policy, he 
said, is against all losses which may arise by perils of 
the sea; if, therefore, the ship be disabled, through the 
force of the winds and waves, from pursuing her voyage, 
whereby she is compelled to take refuge in a foreign 
port and to repair, to what is this to be referred but to 
the perils of the sea ? But if the master has occasion for 
money for the repairs of the ship, or other expense neces¬ 
sary to enable him to prosecute the voyage, and cannot 
otherwise obtain it, he may either hypothecate the whole 
cargo, or sell a part for this purpose, (a) And, accord¬ 
ing to Emerigon , { b ), * 6 If inability to navigate arises 
from want of money or credit, or other means to repair 
the ship, which was repairable in itself, one may, ac¬ 
cording to circumstances, consider this case as a peril 
of the ’sea, which has caused the ship to put in at a 
place where the captain is found without resources 
arid he cites falin, art. 46. h. t. p. 97. Path. n. 120. Sup¬ 
pose the master in this case had neglected to sell any part 

f«) Grntiludine Maxsala, 3 Rob. Adm, Ji. 240., cited in Abbott »n 

Shipping, 153. 256. 

($) TruiU des Assurances, eh, 12 , ». 38 . 

of 
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of the cargo, and, not having any # ottyer means of getting 
out of port, the ship had been detained there until the 
goods had perished, would not this have been a loss for 

• t 

which the insurer was liable? Then, if part,of the^goods 
were sacrificed to redeem the rest from such an event, 
he must also be liable. Emcrigon , discoursing upon, 
a sale like the present, concludes “ that it is a peril of^ 
the sea for which the underwriters are liable.” ( a ) 
There being no decision in our own law upon the 
point, it may be assimilated to the case of jettison. 


181 ( 5 . 

FotVKll 

ag'ivntt 

GtiMWIt, 


Campbell , contra, argued, that this was a new attempt 
to cast upon the underwriter on goods the responsibility 
of the ship-owner. It is plain, that if the master sell a 
part of the goods for f thc purpose of repairing the ship, 
the merchant will be entitled, if the ship reach her des¬ 
tination, to recover the value of these goods. J (&) This 
money was raised by the sale of the goods for the re¬ 
pairs of the ship, the responsibility of keeping the ship 
in repair lying with the ship-owner, with which the 
owner of the goods has no concern. The indemnifi¬ 
cation for the loss arising from the sale of the goods 
is, therefore, a matter wholly between the ship-owner 
and the merchant, and forms no part of the insurer’s 
undertaking. Besides, this is not a loss occasioned by a 
peril insured against, because that must be a peril acting 
upon the subject immediately, and not circuiidhsly (c), 
as in the present case. The immediate cause of the sale 
of the goods was the want of other means to procure 
money for the repairs; if other means had been at hand, 

(«) 2 Emcr. 445. to 448. tit. “ Of captain who, in course of voyage, sells 
cargo.’’ 

(*) Aten v. Tolin, cited in Abbott on Skipping, ‘256. 

(c) Uadlctnsm v« liobvmn, 5 Eos, # Tut, 388,, per JLd. Almnley. 

there 
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1816 . 

Powell 

agninit 

Gudgeon. 


there would have b^en no loss in this respect, notwith¬ 
standing the perils of the sea. As to jettison, it has never 
been considered as rendering the insurer liable for the 
value pf the goods thrown overboard, but only for a ge¬ 
neral average. Of this opinion is > Eocctas, in his treatise 
De Assccurationibus , n. 62.; and his opinion is agreeable 
to the laws of all the trading powers on the Continent, as 
well as to those of England (a): and yet it is observable, 
that jettison is one of the perils named in the policy. 

Lord Ellenijoiiougii C. J. Emerigon , whose name 

lias been so frequently mentioned in the course of 

the argument, is entitled to all the respect which is 

due to a very learned writer discussing a subject 

with great ability, diligence, and learning, and ad- 

r 

verting to all the authorities relating to it: but, still, his 
opinion, Kkc the opinion of any other learned man, is 
fallible; and, in the present instance, it is founded on a 
great many ordinances which do not govern our de¬ 
cisions. Laying out of the case the opinions of foreign 
jurists, and all which does not properly bear on the 
point in question, I am inclined to think the damage 
in this case is to be considered as not arising immedi- 
ately from a peril of the sea, although, in a remote 
sense, it may be said to have been brought about by a 
peril of the sea; but our rule of construction is, causa 
•proximo, non remota spcctclur. The injury to the assured 
was caused by the sale of their goods ; but no one will 

contend that the sale was an immediate consequence of 
€ 

a peril of the sea. The peril of the sea damaging the 
ship rendered it innavigable; to restore its navigability 


(a) Parke on Insurance, 212. 7th edit. 

a re- 
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a refitment became necessary. The captain, who was 
interested in and bound to have the Aip in a navigable 
state, being unable to rpisc the meansifor refitting her, 
was obliged to apply to the owners of the goods for a 
loan, through the medium of a sale of part of the goods. 
It was therefore a soft of forced loan which was the 
proximate cause of loss to the owners from the sale of' 
their goods. This was indeed connected with a peril of 
the sea, because a peril of the sea occasioned damage to 
the ship, which made repairs necessary, and funds to 
provide these repairs; but it was the want of funds 
aliunde which obliged the captain to have recourse to a 
sale of the goods. In conformity, therefore, to the rule 
that the proximate cause, and not that which is remote, 
is to be looked to, I think the underwriter is not liable. 
Giving the largest cohstruction to the general words 
“ perils of the seas,” I think this is not a c&se of im¬ 
mediate loss by perils of the seas. Without going into 
an inquiry how far this resembles the case of jettison, 
or of general average, the discussion of which might 
raise future doubts, I say that perils of the sea are too 
remote a cause of the present loss to make the under¬ 
writer liable. 

Rayley J. I am entirely of the same opinion. It 
does not appear to me that this was a loss by a peril of 
the sea, or such as entitles the assured to recover, 
under the general words of the policy; but a loss for 
which the owners of the goods will be entitled to be re¬ 
imbursed by the owner of the ship. The oVner of the 
ship undertakes to have the ship fit to perform her 
voyage; and in case of accident, it is the duty of the 
owner, and the master in place of the owner, to provide 

Vol. V. Gg for 


1816. 

Pownu. 

against 

Gudgeon. 
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PoW*tL 
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Godgxok. 
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for its repair. I consider it as a rule applicable to the 
construction of policies, that the Court must look to 
the immediate cause of loss, in prder to ascertain whether 
it be a loss within the policy^ The loss here was occa¬ 
sioned by the act of the captain, who disposed of the 
goods, in order to provide himself with funds for the 
repair of the ship. If he could have raised these funds 
in any other way, he would not have taken the goods. 
To hold this a loss for which the underwriter is re¬ 
sponsible, would be to make his liability depend upon 
the accident of the captain’s being unable to provide 
funds for the repair, except by means of the goods. In 
the case of jettison the immediate cause of loss is a peril 
of the sea. When the whole is likely to be swallowed 
up by the sea, the law of jettison allows a part to be 
sacrificed to save the rest. Inasmuch, therefore, as 
we are bound, according to the common rule for the 
construction of policies, to look to the immediate cause 
of loss, and as this loss was not immediately caused by 
a peril of the sea, but by the inability of the captain to 
procure a fund for the repairs, which he was bound to 
do, it seems to me that this was not a loss within the 
policy. 



Abbott J. I am also of opinion that the plain¬ 
tiffs are not entitled to recover. Cases of this kind, 
where a sale of part of the cargo has been made under 
circumstances like the present, must, as I should think, 
have occurred frequently; and if by the law of England 
the underwriters had been considered as liable, we 
should probably have found some trace of it in the 
books, whereas this appears to be the first action in 
which an attempt has been made to charge the under¬ 
writer, I very much doubt, whether, in the true and 

legal 



• in the Fifty-seventh Year of GEORGE III. 4d& 


legal sense of the word, these goods can be considered 1S16. 
as lost to the owner; but it is not necessary to enter 
upon that inquiry, as I dm satisfied, upon the grounds agofout 
stated by ray Lord and ray Brother Bayley, that: the 
cause of loss is too reipote. 

Judgment of nonsuit* 


Grant against The Royal Exchange Assur- Tuesday, 

November 19tb. 

ance Company. 


es 


{COVENANT. The plaintiff declares on a policy of Where damage 
assurance “ at and from London to Smyrna , on the dated and there 
ship Esther , valued at 2000/., and 3000/. on goods;” luty!there tU 
and avers, in the first*count, that the interest in ship ^"therefore 1 
and goods was in himself; that the ship tftid great ^dared^n 1 '' 1 
part of the goods on board, while proceeding on her covenant fora 

° total loss on a 

voyage, were, by violence of the winds and waves, shat- policy of as- 

... . , . , . . surance effect ut 

tered, broken to pieces, damaged, wetted, injured, and in his own 
spoiled; and the residue of the goods were, for the avwraTthe 
necessary preservation of the ship and the lives of the couiTtobe hi 
crew, thrown overboard and lost, whereby an action hath another " 
accrued to demand 5000/. In the second count, he hims,elf and 

others, to 

avers, that the interest as to the ship was in himself, one whidl defend- 

ants pleaded 

W. Llewellyn, and one F, G, Wilkinson; and as to the that a less sunt 
cargo, in himself, the said W. L., F . G. W,, and cer- policy than for 
tain persons using the firm of Wilkinson and Sons, of *nd wurf’ 

o monies due to 

Smyrna, * them on plain - 

The defendants plead, that at the time of exhibiting ^ici/was’ 
the plaintiff's bill there was owing from defendants to imd 

the plaintiff, for damages on account of the breach as- notIcc tbat rtl »y 

*" other thau 

plaintiff' was 

interested in the policy: Held, that these pleas were ill. 


Gg2 


signed 
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signed in the first*coqnt, 230/. 18s. 4d., and no more; 
and that before that time, to wit, on 9th October , 1811, 
the plaintiff became bound to them in an obligation, 
with «a penalty of 2000/., conditioned for the payment to 
them, by the said W. Llewellyn ,, of all premiums upon 
policies of insurance then made or to be made by him 
with them, either in his own name or the names of other 
persons; and that 6561. was due to them from the said 
W. Llewellyn for premiums on policies made in his own 
name, 750/. for other premiums on policies in the name 
of the plaintiff, and 594/. for others in the name of 
Severn and Co.; of which the plaintiff had notice, and 
was requested to pay, but refused; and that the whole 
penalty was due on the plaintiff’s bond, which exceeded 
the aforesaid damages, and out of which the defendants 
were ready to set off the same. And they plead, in like 
manner, *as to the breach assigned in the second count, 
and also aver, that the bond was executed before the 
defendants had notice that the policy of assurance was 
made for the use or benefit or on the account of any 
person except the plaintiff, or that any person except 
the plaintiff was interested in the ship and goods. De¬ 
murrer. Joinder. 


Bosanquet Serjt., for the defendants, ‘was called upon 
by the Court to maintain these pleas; and he argued, 
first, lhat the plaintiff’s demand, though in the form of 
covenant, was in substance a debt, capable of being 
made the ..subject of set-off. He said that money due 
for a loss upon a policy of assurance, at least, if the po¬ 
licy be under seal, constitutes a debt, and an action of 
debt lies for it. If the loss be total, it is ascertained at 
once; and if partial only, it is nevertheless capable of 

being 
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being ascertained by averment, and may be recovered in’ 1816. 
debt as well as covenant. ( a ) Debt *ls a common form Grajjt 
of action in cases like the present, and is recognised by Th» I&otal 
stat. 6 G. 1. c. 18. .s. 4. as*one of the modes of suing the Exchawg* 
two chartered assurance companies. So by stat. 11 G. 1. .Company* 
c. 30. s. 43. they may plead nil debent, or ncminfreg . 
convention., according to the nafbre of the action by* 
which they are sued. A loss upon a policy of assurance 
has been considered a debt capable of being proved 
under a commission of bankruptcy; and there being a 
doubt whether this could be done if the loss happened 
after the bankruptcy, the stat. 19 G. 2. c. 32. s. 2. re¬ 
moved this doubt, by enacting, that the assured shall be 
admitted to claim, and after the loss to prove his de¬ 
mand, in like manner as if the loss had happened 
before the issuing the* commission. From all which it 
appears that the subject-matter of the plaintiff’s de¬ 
mand is properly a debt; and, therefore, may be set ofl£ 
although this be an action of covenant; in like manner 
as in covenant for non-payment of rent, a set-off is 
allowed. ( b) Secondly, he argued that the debts pro¬ 
posed to be set against each other were mutual debts. 

The policy having been effected by the plaintiff in his 
own name, and not as agent for others, it must be taken 
as against him, that he is the principal; and the second 
plea avers, that the bond was executed to the defend¬ 
ants before they had notice that any other persons were 
interested in the policy. Admitting that other per¬ 
sons were interested, still the debt accruing on this po¬ 
licy is in law a debt due to the plaintiff* however he 
may be liable to account with others as a trustee. This 

(а) Saunders v. Mair, S Lev. 429. 

(б) Bull. P. 181. Barnes , 291. S. C. See Oldenshaw v. Thompson, 
ante, 164. 

foils 


G g 3 
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falls within the doctrine of George v. Claggett (a), and 
the authorities citeci in that case. 

Sj 1 

Lord Ellenborough C. # J. On neither of the 
grounds that have been taken in argument, as it appears 

t 

to me, is this set-off maintainable. The plaintiff, in 
' the first eount of his declaration, claims the whole 
amount of the policy. The defendant, by his plea to 
this count, answers, that only a part of this sum is due; 
but what liquidation has there beefi of the loss ? The 
question must go to a jury to ascertain the quantum of 
loss. The defendants assume to cut down the demand 
according to their own estimate of it. Why is the 
plaintiff to be obliged to abide by this liquidation ? It 
seems to me, therefore, that this is a case of unliquidated 
damages. And, on the other pbint, as the policy em¬ 
braces several interests, there is no mutuality between 
the policy and the obligation made to the defendants. 


Bayjlky J. I quite agree that this is not a case of 
set-off. The plaintiff’s claim is for unliquidated da¬ 
mages to the extent of 5000/. The defendants say that 
only 2301. are due; and as to that sum they plead a 
set-off. But what right have they to put the plaintiff 
to the alternative either to admit that only 230/. are 
due, and controvert the set-off, or, admitting the set>off; 
to deny Jb at 230/. only are due? On this short ground, 
that the plaintiff ought not to be driven to this alterna¬ 
tive in a case of unliquidated damages, I think these 
pleas cannot^be sustained. 

Per Curiam , Judgment for the plaintiff. 

Chiity was to have argued in support of the demurrer. 

(a) 7 T- U- 55\>. fitfacn/, Ross, and Others, v. Dcey, 2 Esp. N. P. C- 269. 
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The King against The Inhabitants of Peneyn. wedna^, 

° November 30th. 


I^JPON appeal, the court of quarter sessions for 
the county of Cornwall quaslSed an order of two 
justices for the removal of Thomas Morris and Elizabeth 
his wife, from the borough of Penryn to the parish of 
Crantock , in the said county, subject to the opinion of 
this Court, on the following case. 

The pauper being legally settled in Crantock, went 
with his his wife, several years ago, to Penryn , aud re¬ 
sided there, occupying four rooms, at the yearly rent 
and of the value of 41., part of a large dwelling-house, 
of the yearly value of 1 HI. and upwards. The other 
parts of the dwelling-house were occupied by several 
other tenants, two of whom also paid 4l. a-year each 
for their respective apartments. This dwelling-house 
had but one outer door and one staircase, and each 


A person occu¬ 
pying, at 41. 
a-year, part of 
a dwelling- 
house of the 
annual value of 
181., does not, 
since 35 G. 3. 

C . 101. 9 . 4i, 

acquire a settle 
ment, although 
he lie rated, 
and pay to the 
church and 
poor-rate for 
the whole 
house. 


tenant kept the key of his own apartment. For three 
years and upwards immediately preceding the date of 
the order of removal, the pauper was rated to the 
church and poor rates for the whole house, and paid the 
same; and they were allowed to him out of his rent, 
except in one instance. While he was thus rated, he oc¬ 
cupied no other property than the four rooms, #nd had 
no concern with or controul over the remainder of the 


house; and during the whole time he was so rated, he 
resided in the said rooms. 


Gaselee and W. P. Taunton , in support of lff§ order 
of sessions, contended, that the pauper acquired a set- 

G g 4 dement, 
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Tile Kino 
against 
The Inhabit¬ 
ants of 
PtNftYH. 


tlement, by having been charged and paid his share 
towards the public taxes of the parish. They said, that 
in construing the act 3 W. & M, c, 11. s. 6., it had been 
held sufficient, for the purpose of a settlement, if a man 
be rated and pay, although the rate be not strictly 
legal (a), or he be wrongfully assessed for premises 
which another occupies; for this amounts to notice on 
his part, and a recognition on the part of the parish, 
of the man’s inhabitancy among them. ( b) But if a 
rating and payment, without any occupation, is sufficient, 
surely he who occupies to the extent of 4 > 1 . per annum 
cannot be in a worse condition. With respect to the act 
35 Geo. 8 . c. 101. s. 4., though it has, inmost instances, 
done away this head of settlement, by enacting, that 
u no person shall in future gain^ a settlement by being 
charged with and paying his share towards the public 
taxes of the parish for any tenement, not being of the 
yearly value of 10?.yet here, the tenement being 
above that yearly value, the settlement is not affected by 
this enactment. 


Gurney, contra, quoted the judgment of Lord Kenyon, 
in Rex v. Islington (c), who considered it to be clear, 
that the legislature meant that the operation of the act 
85 Geo. 3. should be general; and that no person, after 
the passing of that act, should gain a settlement by being 
rated and paying. It was intended to make an end of 
this head of settlement law in future; 


Lord Ellenborough C. J. It will be in vain for the 
legi&l|gu,rc to make general enactments, if such enact- 

(n) Rex v. St. Giles, Cripp/egaic, 19 Vin Ab. 386. 

(If} Rex v. Stapleton, Burr. S. C. 649. (c) 1 East, 283. 

ment» 
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ments are to be explained away, ^nd their operation 
defeated by nice distinctions. • The stat. 35 Geo . 3. 
c. 101. s. 3., in the fif-st instance, prevents any person 
from gaining a settlement by delivery and publication of 
notice ; in the next pjace, the statute prevents any person 
from gaining a settlement by being charged with and 
paying his share towards the parish taxes, in respect of 
any tenement not being of the yearly value of 10/. This 
enactment was undoubtedly meant to abrogate this head of 
settlement, and the authorities upon it, which, perhaps, 
had been carried to some degree of absurdity. Lord 
Kenyon appears so to have considered the operation of 
the act; and I am glad that we have his authority for 
it. If this construction of Lord Kenyon had not been felt 
to be the correct one, I doubt not that we should have 
had some observation upon it from the learned reporter, 
with whom the act originated, and which is generally 
known by his name. 

Abbott J. I am of the same opinion. This act 
prevents the removal of any person before he is actually 
chargeable. This rendered it expedient to do away with 
settlements by notice, or paying rates for tenements of 
very small value. 


1816. 

The Kino 
against 
The Inhabit¬ 
ants of 
• Pjenrtn. 


Per Curiam , 


Order of sessions quashed. 
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An affidavit of 
debt for money 
lent, and for 
goods sold and 
delivered, and 
for work and 
labour, is irre¬ 
gular, if it 
omit to state 
that it was “ at 
the instance and 
request of de¬ 
fendant,” al¬ 
though it state 
that it was “ to 
and for his use, 
and on his be¬ 
half.” 
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*- Durnford against Messiter. 

r rHE defendant was held to bail on an affidavit made 
by the plaintiff, sluing that the defendant Mas in¬ 
debted iu 20/,, for money advanced, laid out, expended, 
and paid; and for goods sold and delivered by the 
plaintiff, to and for the use of the defendant; and also 
for work, labour, and diligence; and for fees due and 
of right payable to the plaintiff, as an attorney, in 
respect thereof, for and on the behalf of the defendant: 
but the affidavit omitted to state that it was “ at the 
special instance and request of the defendantand by 
reason of this omission, a rule nisi was obtained for 
discharging the defendant on common bail. 

Marry at) who now shewed cause, contended that the 
omission was immaterial; for, as the affidavit stated 
that the money was advanced, and the goods sold “ to 
and for the use of the defendant,” and that the work 
was done “ for and on his behalf,” a Inquest from the 
defendant was unnecessary; but, if necessary, must be 
implied. But, 

Per Curiam. Money paid to and for the use of the 
defendant does not necessarily raise a cause of action ; 
because a man cannot, of his own will, pay another 

4 

man's debt without his consent, and thereby convert 
himself into a creditor. So the goods may, consistently 
with this affidavit, have been sold and delivered to a 
third person for the defendant’s use, without his being 

acquainted 
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acquainted with the transaction; and if so, he cannot be 
charged with them. An affidavit which is to operate 
in restraint of the liberty of a party, ought to use 
unequivocal language. * • 


1816. 


Dukxfoild 

against 

MAsanut* 


Barrow was in support of the rule. 

S* 

Rule absolute, (a) 

(«) Sec contra, Eyre v. Hutton, 5 Taunt- 704. Elist v. Atkins, ib. 7.56. 


Cologan and Another against The Governor Friday, 

. . November 22d. 

and Company or the London Assurance. 


JN covenant upon twb policies of insurance under seal, Insurance at 
effected by the plaintiffs for Barnard Cologun, a mer- tec to°Te>!eriffc 
chant at later i/fc, the first for 1000/., the other for 200/. w!,e a t ° 
on 3224 bushels of wheat, 32G cwt. of fish, and 4281 T d stav f’ with 

* 9 tha iicnu mn 


pieces of staves, valued at 1270/., on board the Friend- lnorandum as 

to corn and fish 

ski/), with the usual clause of warranty as to corn and free from aver- 
. r r age, unless ge- 

fish, “ free from average, except general,” at and from nerat; and the 

Quebec to Tcncriffe the plaintiffs declared as for a total tuledTancUf- 

loss by capture, and by perils of the seas, and averred turcd^lnd^ift 


the interest to be in B. Cologan. The defendants to 

where, a scar¬ 
city prevailing, 

an embargo was laid on the export of provisions, and the cargo being !anded r ‘il was found 
that 585 bushels of wheat were so damaged by 'sea-water, that they were, by order of the 
magistrates, for the sake of the public health, thrown overboard; and other part of the 
wheat being damaged, tbe captain sold that part and the fish, which sold at a profit; and 
put up the ship to sale, which he purchased at not more than one-foilrtb of its value, for 
the benefit of the owners; and having repaired her, and being refused permission to ship 
the remaining wheat to Tenaiffe, he directed it to be sold, and purchased it for the benefit 
of those concerned ; and by leave of the governor, the embargo being then raised as to the 
West India islands, shipped the same for Madeira, where he armed, and delivered it; and 
took in a cargo of wine for London, with which he .arrived : Held, that the assured, who 
had abandoned upon receiving intelligence of the circumstances which happened previ¬ 
ously to the time of the ship's being permitted to proceed to Madeira , were entitled to 
recover as for a total loss on the whole of die goods insured. 


pleaded 
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1816. pleaded non infrcg. convent ., and paid 200/. into court. 
*- On the trial before Lord Ellcnborough , at the London 

COLOOAK . . 

against sittings after Hilary term, 18 S5, there was a verdict for 
■nee Company. 400/.* with liberty to the plaintiffs to move to enter a 
verdict as for a total loss, and to the defendants to move 


( for a nonsuit; which motions having been afterwards 
made, the following case was stated : 

In September, 1812, the Friendship took on board, at 
Quebec , the wheat, fish, and staves, mentioned in the 
declaration, consigned to B. Cologan at Tencriffc; and, 
on the 5th October , sailed from the river St, Lawrence , 
under convoy. A few days afterwards a heavy gale of 
wind dispersed the fleet, and she lost the convoy, and 
proceeded for Teneriffc until the 22d October , when she 
was captured by an American privateer. The privateer 
plundered her of most of her stores, took out all her 
crew, except the captain and a boy, put a prize-master 
and ten men on board, and ordered her to Portsmouth 
in New Hampshire . On the 6th November , whilst pro¬ 
ceeding thither, she was recaptured by the Shannon and 
several other of His Majesty’s ships of war. The recap¬ 
tors, being very much in want of hands, were at first 
about to set her on fire, but finally resolved to send her 
to Bermuda, , there being a scarcity of provisions there 
at that time. They, accordingly, took seven men from 
the different king’s ships to navigate her. These were 
inexperienced seamen, and formed a very inadequate 
crew; and the captain was often obliged to go aloft, and 
to assist in ^handing the sails. On her passage to Ber¬ 
muda the ship made a great deal of water, and at one 
time it was necessary to keep both her pumps going. 
There were several times four feet water in her hold, 


and it was found necessary to throw 473 of the staves 

overboard. 
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overboard. On the 29th November she arrived at Ber¬ 
muda^ at that time making more than twelve inches 
water an hour. The* captain immediately petitioned 

• | j uunuun aoaui * 

the Vice-Admiralty Court for leave to land the*cargo, ance Company, 
on account of the le^ky state of the ship. Leave was 
granted, on finding bail for the salvage ; which bail wa$ 
accordingly given, and the cargo*taken out. The ship, 
on the 1 5th December, was examined, and reported to 
require some repairs, but to be worth repairing. Five 
hundred and eighty-five bushels of the wheat were found „ 
to be in such a state, from the sea-water, that the ma¬ 
gistrates, out of regard to the public health, ordered it 
to be destroyed. It was wholly unfit for use, and was, 
accordingly, carried outside the harbour and thrown 
into the sea. The rest of the cargo was landed and 
warehoused, and part of the remaining wheat was da¬ 
maged. When the ship arrived at Bermuda , the settle¬ 
ment was much distressed for provisions, and a general, 
embargo existed, prohibiting the exportation of them to 
any place whatsoever. The captain caused the ship, the 
remaining staves, the fish, and that part of the wheat 
which was damaged, to be put up to sale, in order to 
ascertain the salvage, keeping back the sound wheat, in 
expectation that the embargo might be raised. The 
fish was sold to a profit. The captain purchased the 
ship on account of and for the benefit of the owners 
and those that might be concerned, at the* price of 
200/., which was not more than one-fourth of her value. 

He then caused her to be repaired; but tilt repairs were 
not completed before the l Oth or 12th February. The 
embargo was raised, as far as respected his majesty’s 
West India islands, on the 3d January but, as 
to all other places, continued in force until after the 

Friendship 


1816. 


CoU>8AN 

against 

T niinAU A Cem*. 
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1816. Friendship sailed from Bermuda. She was released by 
cT"~an Vice- Admiralty Court about the 15th of January, 

against the salvage having been settled. The captain went to the 
Xajxdon Assur¬ 
ance Company, governor to request permission to ship the undamaged 

wheat, amounting to 2103 bushels, for Tenerijfe s which 
being refused, he directed it to be sold, and purchased 
it for the owners and -those who might be concerned. 
This took place about the 22d January ; and one of the 
navy contractors having offered the captain to ship flour 
on board the Friendship for Madeira, if the governor’s 
w consent could be obtained, the captain agreed to this 
proposal, provided his wheat were included. Leave was 
accordingly obtained, as Madeira was then garrisoned 
with English troops ; and the captain took the flour and 
wheat on board, aud sailed lor Madeira , where he ar¬ 
rived and delivered his cargo in May. He there took 
in a cargo of wine, with which he sailed and arrived in 
England on the 12 th of June. On the 2d of January 
the captain wrote from Bermuda to his owners in Lon¬ 
don the following letter: 

“ I am sorry to inform you, that on 22d October last, 
in lat. 40. N. long. 35. I was captured by an American 
privateer, of 18 guns and 100 men; they had possession 
until the 0th November, when we were recaptured by his 
majesty’s ships Shannon, Nymph, Tetiedos, and Curlew, 
and sent in here. We got in on the 20th, the ship 
making u great deal of water, and the sails and rigging 
in a bad condition. The cargo was discharged by an 
order from the Admiralty Court. The ship made fifteen 
inches of water per hour. There w'ere near 600 bushels 
of the wheat damaged, which were hove overboard. The 
magistracy would not suffer it to be landed. There being 
an embargo on all provisions, and the voyage totally de¬ 
feated, 
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feated, I abandoned} and have sold both ship and cargo. 1816. 

The ship, not going for more than* one-fourth of the «*»«««"» 

t it. Cologan 

value, X nave bought her in for the itaterfst of all con- again** 
coined. The wheat, abdut 700 bushels, sold under its «m > CQinpuy. 
first cost. I thought proper to stop the sale of that, 
and have petitioned llie governor to allow me to reship 
it for London . The other part^bY the cargo sold for 
something more than first cost. I would have trans¬ 
mitted you an account of sales; but the wheat still re¬ 
maining on hand, and not knowing whether I shall 
have liberty to ship it, I have inclosed a copy of pro¬ 
test and survey, and shall, before I leave this, send 
home other necessary documents and vouchers. I in¬ 
tend to advertise the ship for London^ to sail with the 
first convoy, and to take whatever freight may offer, 
not doubting but I shall get a full ship home.” 

This letter, upon its receipt in London was commu¬ 
nicated to the agents of B. Cologan , who gave the de¬ 
fendants a regular notice of abandonment. The money 
paid into court was sufficient to cover the salvage, and 
the general average arising from the foregoing circum¬ 
stances. 

The questions were, whether the plaintiffs were en¬ 
titled as for a total loss on the whole of the goods in¬ 
sured, or on the 585 bushels of wheat thrown into 
the sea. 

Campbell, for the plaintiffs, submitted, first, that here 
was a total loss of the whole cargo insured j^for this was 
not like those cases (a) where the voyage was merely 
interrupted or retarded, but here was a complete destruc¬ 
tion of the adventure. It was a total loss, commencing in 

(n) Anderson v. Wallis, ante, vol, ii. 240. Falkner Y. Ritchie, ib. 290. 

capture, 
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1816. capture, and continuing unchanged by any of the sub- 
c ocas sequent,events. Although recaptured, the ship was not 
against S et free, nor allowed to pursue her course; on the con- 

Lonjhin Assut- ' ‘ 

ance Company, trary, ,she was compelled to seek a port, where, by reason 
* of an embargo, she was prohibited from ever afterwards 
completing her destination; for the embargo still pre¬ 
vailed as to Teneriffe , when the ship left Bet'tnuda . Re¬ 
capture may, in some instances (a) alter the nature of 
the loss from a total into a partial one; but in others, 
notwithstanding a recapture, and though some material 
part of the cargo remain, the loss will still be total, if 
the disability to pursue the voyage be complete; and 
then the assured may abandon what is saved. (6) And it 
seems, from the foreign jurists (c), as well as from our own 
decisions (</), that embargo alone is a sufficient ground for 
abandonment. Secondly, he insisted, that the plaintiffs 
were, at hll events, entitled to recover for the 585. 
bushels of wheat thrown overboard. To this extent 
the commodity was totally lost to the assured, in conse¬ 
quence of a peril insured against, for it was the sea¬ 
water which eventually produced the destruction of this 
portion of the cargo; and, therefore, this falls within 
the authority of Dyson v. Jlowcrqft (e), and Daxnj v. Mil¬ 
ford (J'), which authorities have much weakened that of 
Cocking v. Fraser. (g) 

Richardson, contra, argued, that if it should appear 
that there was not a total loss at the time of action (A) 

(a) Sainbridge v. Neilson, 10East, 529. Parsons v. Scott, 2 Taunt. 365. 
<b) Goat v. Withers, 2 liurr. 685. Milks V. Fletcher, Dougl. 219. 
{jjhftXtwr v. Henderson, ftftte, vol. iv. 576. 

(c) 1 jEmerig. 54l, 2 Valin. 134. Raccus de Assccur. not. 54. & $5. 

Toth, Assuri No. 59. Mahjne, HO. (d) Jiotch v. Edit, 6 T. tt.413. 

(e) 5 B. 4- P. 47*. (/) 15 East, 559. 

(g) Park , 181. 7th edit. [h) Rrothmlon v. Barber, ante, p.419. 

brought, 
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brought, and d fortiori at the time .of abandonment, the 1816. 

plaintiffs were not entitled to recover; and he said, that c ^ w j IAK 

it would be strange, if, ill this case, where the insurers agavut 

* ■ ° 0 ... - . London A*sur- 

Jfad provided against any responsibility for partial 4oss, ance Company, 

and where the loss irpoQ one of the articles insured was 
little more than a tenth, upon another was under a fifth, . 
and upon the third there was no loss at all, the article 
having sold to a profit, the insurers should nevertheless . 
be held liable. The great bulk of the commodities in¬ 
sured subsisted in specie, in the hands, and at the con- 
trou 1, and had been disposed of by the master for the 
benefit of the plaintiffs, at the time when they gave 
notice of abandonment.. Although the embargo re¬ 
mained in force, as to Tenerife, the master might have 
gone elsewhere, or might have awaited its removal; but 
he made his election on the part of the plaintiffs, to sell. 

How then can it be competent to the plaintiff’s to convert 
* 

a partial into a total loss by abandonment ? Embargo 
may be, under circumstances, as in Rotch v. Relic, where 
the ship was detained nearly three years, a lawful ground 
of abandonment; but it is not necessarily so. Unless, 
therefore, the disappointment in obtaining a market at 
Tenerife constituted a total loss, there was nothing to 
warrant an abandonment. In M*Iver v. Henderson (a) 
the ship, under the restraints imposed upon her, was con¬ 
sidered as quasi in the hands of the captors, and, there¬ 
fore, it. might well be considered a total loss. Secondly, 
he said, that where the commodity remains in specie, 
though rendered of no value by a peril insured against, 
according to Cocking v. Fraser, a total loss cannot at¬ 
tach ; and this law was probably derived from the foreign 


VoL. V. 


(a) Ante, vol, iv. 576. 

Hh 


jurists, 
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1816. jurists, because, in such a case, they hold that freight 

Cologan wou ^~ ke due. JOpon v. Hmvcrqft, not only the 
against whole cargo was thrown overboard, but the ship was 

London Assur- * 

ance Company, unable to proceed on the voyage. This differs from both 
those cases; because here, the bulk remains, but a '?art 
is thrown overboard. And is not this rather a partial 
loss of the whole th&iti a total loss of a part ? If not, 
however minute the portion extinguished, the under¬ 
writer will be liable, although he has excepted all 
partial loss. In Davy v. Milford the loss was from an 
immediate peril of the sea, and not as here, only a con¬ 
sequence of it. 


Lord Ellenbokougii C. J. This seems to me to 
be a case of total loss, and on this ground, that, by the 
capture, a total loss occurred in the first instance; and 
while the assured had no reason to believe that events 
had changed the nature of this loss, they abandoned. 
The case states that they gave a regular notice of aban¬ 
donment, by which we must understand, complete in its 
form, to give it due effect as an abandonment. Now, 
where there has been a total loss and an abandonment, 
we must look to the situation of things before action 
brought, in order to ascertain whether the assured has 
since been restored to his rights, so as to do away the 
effect of the abandonment. In the present case, cer¬ 
tainly* there has not been any restitution, considering it 
with reference to the main purpose of prosecuting the 
voyage injured. By an embargo at Bermuda , a pro¬ 
hibition was interposed to forwarding the cargo to 
Teneriffe ,• th|s, of course, defeated the voyage. I can¬ 
not, therefore, say, that what was a total loss at the 
time of abandonment ever became otherwise, from that 

time 
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1816. 


Color an 
againit 


time to the time when the action was brought; on the 
contrary} it appears to be a continuing total loss, unre¬ 
deemed by subsequent ’events. It is said, that if the 
plaintiffs recover, a partial loss will attach on the in- company, 

surer, contrary to the agreement and intention of the 
parties; but this objection i« answered, if the loss be, 
entire by the capture, and nothing has happened since 
to redeem it. On this principle, the case of M'lver v. 

Henderson , and other cases, determined that the assured 
had a right to abandon. As to the other point, if it 
were material, I should incline to the opinion of Lord 
Mvanley , in Dyson v. Rovecrojl, in preference to that of 
Lord Mansfield , in Cocking v. Fraser . Considering the 
contract of insurance as a contract of indemnity, it 
surely cannot be less a total loss because the commo¬ 
dity subsists in specie, if it subsist only in the form of 
a nuisance. There is a total loss of the thing, if, by 
any of the perils insured against, it is rendered of no 
use whatever, although it may not be entirely annihi¬ 
lated, But it is not necessary to go further into this, 
the great question being, whether this is a total loss, 
unredeemed by subsequent events; upon which I have 
already stated my opinion. 


Bayeey J. It appears to me, that, according to the 
facts stated in this case, the plaintiffs were warranted in 
making abandonment, and that nothing which after¬ 
wards happened lias deprived them of the right to insist 
on this abandonment. At one period, doubtless there 
was a total loss, by the capture of the ship; circum¬ 
stances might have intervened which would have changed 
this loss from a total into a partial loss. The object of 
the policy is, to insure the risk against failure, by reason 

H h 2 of 
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1816. of any of the perils mentioned in the policy; that is, in 
" “ the present instance, that the cargo should reach the 

Co LOG AN' 4 t D 

against port of destination. The destination is to Teneriffe 

XaONDON ASSUT- __ ». 

ance Company, the ship, with the cargo, in her course thither, is cap¬ 
tured; recapture follows, but no^ so as to enable the 
.ship to proceed to Teneriffe : for she is sent to Ber¬ 
muda, where she is pTaced under an embargo, from 
which she is never released, except upon condition of 
altering her destination to Madeira. Therefore there 
has been no restitution of any part of cargo, as it re¬ 
gards the risk insured to Teneriffe. If this be so, it 
follows, that the ship and cargo never were effectually 
redeemed from capture; and the plaintiffs are entitled 
to recover as for a total loss. 

Abbott J. Capture operates as a total loss, un- 

t 

less it be redeemed by subsequent events. Here no 
such events have occurred as to restore the goods to 
the plaintiffs, and place them under their free controul. 
I do not consider an abandonment as having the effect 
of converting a partial into a total loss; but here the 
loss was total in the first instance, and continued so 
ever after. The abandonment, however, excludes any 
presumption which might have arisen from the silence of 
the assured, that they still meant to adhere to the ad¬ 
venture as their own. It is not necessary to offer any 
opinion on the second point; if it were, I should strongly 
incline to the conclusion, that this was a total loss of 
part * 

Holrovd J. I am of the same opinion. This was 
a total loss by capture, and has never ceased to be so. 
What was done here was entirely the act of the re¬ 
captors ; 
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captors; who, instead of forwarding the ship to her port 
of destination, sent her to Bermudh , and neither the ship¬ 
owner nor owner of the goods ever had possession of 
her again. Therefore, as it seems to me, the loss con¬ 
tinued to be a total Joss by capture, as it was in its 
commencement. On the other point, the inclination of* 
my opinion is, that after part of the whole cargo was 
thrown overboard, there was a total loss by perils of 
the seas of that part. 

Judgment for the plaintiffs for a total loss. 


The King against The Justices of Worces¬ 
tershire. 

r J" HE overseers’ accounts for the parish of Elmley 
Lovett for the years 1814 and 1815 were allowed 
by two justices, on the 31st March , 1815. Notice of 
appeal against the same was given for the sessions to be 
holden on the 23d April) 1816, at which sessions an 
appeal was entered; but the Court refused to enter upon 
the merits, or to hear the appeal, on the ground that 
it came too late. And the question was, whether the 
appeal ought to have been to the general quarter ses¬ 
sions next after the allowance of the accounts. A rule 
nisi having been obtained for a mandamus to the justices 
to receive the appeal. 


Skutl, who shewed cause, contended, that the 17G.2. 
c. 88. s. 4., which required that the appeal should be 
made to the next sessions, was a virtual repeal of the 
48 Eliz, a, 2. s. 6., which gave an appeal generally. And 

Hh 3 he 


1816. 


Co LOG A K 

against 

London Assur¬ 
ance Company. 


Friday, 
November 22d. 


An appeal 
against over¬ 
seers* accounts 
must be to the 
next general 
quarter sessions 
after the allow¬ 
ance of the ac¬ 
counts. The 
17 G. 2. c. 38. 
s. 4. is, in this 
respect,a re¬ 
peal of the 
43 Eliz, c, 2. 
s. 6. 
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1815. he Said, that althpugh regularly an affirmative statute 
shall nfet repeal a precedent affirmative law, yet it is 

Th0 JSl 1X0 * 

ogomi* otherwise if the subsequent statute contain matter cpn- 

Tiie Jusfoi Of 

woaeK«a». trary to the former, (a) As, if a former act says, that 
a juror upon such a trial shall have *201. a-year, and a 
' new statute enacts /hat he shall have 20 marks; here 
the latter statute, though it doth not express, yet it 
necessarily implies, a negative, and virtually repeals the 
former, (b) So, though the 43 Eliz. has imposed no 
limitation as to the time of appealing, yet the 17 G. 2. 
enacts, that the appeal shall be to the next general or 
quarter sessions. This latter act, therefore, hath abro¬ 
gated the former, because they are contrary in matter. 
And, therefore, it has been adjudged that an appeal 
against a poor-rate must, in ail. cases, be to the next 
sessions, (c) It would be a strange construction, then, 
of these acts, if the very wc words in the same 
two clauses were to bear a different sense with respect 
to Overseers’ accounts from that which lias been given 
to them with respect to poor-rates. The case of Rex 
v. Earl of Ashbumham {(f) is the only authority for 
such a construction, but that has never yet been 
recognised, 

Peake and Pullet\ contrd, relied principally upon Rex 
v. Lord Ashbumham , giving as a reason why its autho- 
rfty could not have been recognised, that it had but 
lately appeared in print. And they said, that Rex v. 
Coode regarded only appeals against a poor-rate; whereas 

k. 

(a) Or. Foster'* case, 11 Hip. 63. a. (ft) Jenk. Cent- 2* 73. 

(c) Bex v. Cootie, Cald. 464. I Bolt, 276. S. C. Iter v. AfitklfUld, 
Cold. 307. t Soft. 279. 6’. C. Bex v. Bikini, 4 T. It. 12. Bex v. Jus¬ 
tices of London, IS East, tiSii. ( 4 ) 2 Nolan's P.L. 360. in not. 1 

tilt' 
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the other was an express decision ^upon the point; 
and in Hex v. Justices of Dorsetshire (a) the court con¬ 
sidered it as by no means settled, that the 17 G. 2. had, 
in this respect, repealed the 43 Eliz. Although i<» may 
be difficult to make a distinction between the two cases, 
yet it may be observed, that to liuyt an appeal to the 
next sessions against overseers’ accounts, where, per¬ 
haps, the matters of account arc voluminous and com¬ 
plicated, might be productive of great inconvenience; 
for it might be impossible, within so short a period, to 
unravel the account and detect fraud. 


1816. 


The King 
against 

The Justices of 
WoscMTBR- 

*SHIRE. 


Lord Ellenbokolgii C. J. In Rex v. Goode , the 
case of Rex v. Lord Ashbumham was brought under the 
consideration of the poun, and yet they came to a 
decision directly contrary to it; and where good sense 
and convenience are all on|one side, one is almost led 
to regret that Serjt. Kerbj/s note of that case ever got 
into print. The plain meaning of the 17 G. 2,, in enact¬ 
ing, “ That it shall be lawful to appeal lo the next 
sessions,” where, by a preexisting act, the appeal was 
without limitation of time, is to negative the power of 
appealing to any but the next. In Ilex v. Goode , Lord 
Mansfield was of opinion that the 17 G. 2. did confine 
the appeal, and the court agreed that they must decide 
that the statute had repealed the 43 Eliz. in this parti¬ 
cular. I feel no inclination to disturb that decision, 
considering how much the public convenience is in its 
favour. I know not to what difficulties poteens whoso 
property is liable, and those who are bound to account, 
might be reduced, if we were to adopt a different con- 


fa) 15 MaU, 200. 

Hh 4 


structioiu 
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1816'. 

The King 
against 

The Justices of 
Worcester- 
SHIRE. 


struction. With respect to the objection, that the time 
may be too short to prepare for the appeal, if, upon 
any occasion, this should be made appear, the appeal 
may ,bc lodged, and adjourned on a proper appli¬ 
cation. 

tt 

Bayley J. I am df the same opinion. I think that 
the affirmative words of the 17 G. 2. must be taken to 
imply a negative. If the statute had been silent as to 
the time of appeal, the 43 Eiiz. would have attached; 
and it would have been open to the party to appeal 
at any time. But as the statute empowers the party to 
appeal to the next sessions, I think it virtually implies 
that he must appeal to those sessions, and to no other. 

t 

Abbott J. I agree that this rule must be discharged. 
The construction put on * 4 ||pese statutes by my Lord 
and my brother Bayley appears to be the true construc¬ 
tion, conformably to the rule for the construction of acts 
of parliament so well laid down in the old cases, and 
adopted in Ilex v. Coode. 

Rule discharged, (a) 


(a) Hitlroyd J. had left the court. 
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Cullen Against Butler. 

^^SSUMPSIT on a policy of insurance for 200/., 

upon goods on board th* *ship Industry , at and 

from London to the Canary Islands , the interest being 

averred in the plaintiff. The plaintiff declared in the 

first count, upon a loss by the perils and misfortunes of 

the seas; and in the second count, he averred, that the 

ship, with the goods on board, departed and set sail from 

London in prosecution of her intended voyage, and 

before her arrival at the Canary Islands , to wit, on the 

7th of July , &c. in the night of that day, the master and 

crew of a certain British ship called the Midas, believing 

the ship in the policy motioned to be an eAemy’s ship, 

and that the persons off board thereof were then and 

there in a hostile manner about to attack the Midas 

and attempt to board and take her as prize, did then 

and there, for the purpose of defending themselves and 

the Midas against such apprehended attack, but without 

any fault committed or done by the master or crew of 

the ship in the policy mentioned, fire at and against, 

and strike and pierce with shot the ship in the policy 

mentioned, whereby the said ship, with the goods on 

board, was sunk in the sea and lost. Blea, non - 
♦ 

assumpsit. 

At the trial before "Lord EUenborougjf C. J., at the 
London sittings after last Hilary term, the jury found 
that the ship and cargo were lost in the manner, and 
under the circumstances stated in the second count. 
And they found a general verdict for the whole sub¬ 
scription, 


1816. 


Saturday, 

November 23d. 

• 

On a policy of 
insurance on 
goods in the 
common form, 
where the ship 
and goods were 
sunk at sea by 
another ship’s 
firing upon her, 
mistaking her 
for an enemy: 
Held, that the 
insured was en¬ 
titled to recover 
upon a special 
count, stating 
the particular 
circumstances ; 
for this was 
within the ge¬ 
neral words of 
the policy, “ all 
other perils. 
Josses,” &c. 
Sembte, that 
suclt a loss is 
pot a peril of 
the sea. 
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1816. scription, subject to the opinion of the Court upon a 
case stating the above facts. And the question was, 

agamst whether this was a loss covered by the policy, under the 

Butlek. , 1 J 

w ords,«“ perils of the seas,” or under the general words, 

“ all other perils, losses,” &c. The case was argued at 

i Serjeant's Inn before this term, by Parke for the plaintiff, 

and Bameseall for the defendant. 

For the plaintiff, in support of the first count, were 
cited Pickering v. Barkley [a), Buller v. Fisher (£>), and 
Barton v. WolliJ'ord (c), from which it was deduced, 
that this loss was properly to be accounted a peril of 
the sea. And as to the second count, it was said, that 
it is not necessary to aver the loss in the very words of 
the policy, but if the fact alleged come within the 
meaning of the words of the policy, it is sufficient; and 
therefore, per fraudan el negligentiam magistri is good, 
without using the word “ barratry.” (d) And the general 
words in the policy ought to be construed to extend to 
losses of the like nature as those mentioned before, 
according to the rule no&citur a sociis. Collision, accord¬ 
ing to Emerigon , is a loss of this nature ( e ); and ac¬ 
cording to the Onlonnance de la Marine , art. 6., the risk 
of the assurer extends to <f toutes pertes et domtnages 
qui arriveront stir mer par tempetes, naufrages, echoue- 
mens, abordages, changemens dc route, de voyage oti 
de vaissehu, jet, feu, prises, pillages, arret de Prince, 
declaration de guerre, represailies, ct gencralemcnt 
toutes attires fortunes dc mer /* upon which latter words 

(a) 2 Roll. Abr. 848. pi. lo. Style, 132. S. C. 

(b) Abbott on S/tijijnitg, 2<i6. 4th eel. 

^c! Ci tn'erb. 5C. 

( tl) IMgh’. v. Cmlridgt;* 2 Ld. Reyn, 1349. (Ur. 561. 8> C. 

(e) See Smith v. Siott, 4 Taunt, U6, 

the 
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* 

the commentator observes, “ Divers auteurs ont pi*e- 1816. 
tendu que les assureurs ne sont pus tcnus, des Cas, lout- c*u*k 
a-fait extraordinaires, a moifts que la police ne soit 

* ^ iSuiiiXiii 

generate pour tons les cas, exprinies et non exprimes. 

Mais cetle exception, qui lie pourroit que donner 
matiere a des discussions frequeute^, n’est pas admissible, 
parmi nous, a la vue de notre article, qui comprend 
absolumcnt tout.es fortunes de mcr, s’il n’y a quelque 
restriction par une convention expresse." Also, ac¬ 
cording to Emcrigon {«), “ Abordage” is of three kinds : 

“ l. par cas fortuit; 2. par la faute des gens de Tun 
des navires; 3. sans qu’on sache par la faute de qui 
*c , est une fortune de mer,*’ ** and further (A), “on entehd 
‘ par fortune de mer,’ toilfes les pertes, et toutes les 
dommages, qui arfivqnt sur mer par cas fortuit." And 
he concludes (e), Mais I’opinion commune est, que lee 

m 

assureurs rdpondeiit de tous les accidens, quelque in- 
solites, inconnus, ou extraordinaires qu’iU soicnt.” 

On the other side, it was argued, as to the first count, 
that by “ perils of the sea," must be understood perils aris- 
ingfrom the sea, or sea damage, and not such as are merely 
perils on the sea; neither can it be said to be a peril of 
the sea where the loss is occasioned, as it was here, by the 
fault of one of the parties, (d) And as to the second 
count, it was said that it had not been the practice in this 
country, whatever might bo the opinion dlT foreign 
jurists, to extend the general words of the policy beyond 
the risks enumerated in it; and the cases of Hadkinson v. 

Robinson (e), Rhol v. Parr (/), Lubbock v. Rovocrofr(g), 

(a) Ch. I a. s. H. ( b ) Ch 12. p. 359. 

(c) Ch. 12. p. 300. (d) Abbott on Shipping, 26$. Buttery. Fisher. 

(e) ZB.% P. .388. (/) 1 Msp, N. l\ C. 441. 

(g) 5 Esp. N. P. C. 50. 


Hunter 
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1816. 


CuLLlH 

against 

Butler. 


« 

Hunter v. Potts ( a ), and 1 Marsh, on Insurance , 218. 2d 
edition,, were citecf. , 

In the course Af the argument, the Court intimated 
the inclination of their opiniAn to be, that this was not 
properly a loss by “ perils of the seaand they took 

Cur. adv. vuU. 


time to consider their judgment. 


Lord Ellenbokoijgh C. J. now delivered the judg¬ 
ment of the Court. 

As the Court is of opinion, that the plaintiff is 
entitled to recover upon the second count of this de¬ 
claration, framed upon the special circumstances of 
this case, which clearly seem to fall within the general 

and comprehensive words in the policy subjoined to the 

« 

particular causes of loss therein specified, viz. “ ail 
other perils, losses, and misfortunes, which had or should 
come to the hurt, detriment, and damage of the said 
goods and merchandizes, and ship, &c. or any part 
thereof,” it becomes less material to consider whether 
the plaintiff would be entitled to recover as for a loss 
u by perils of the sea,” in the proper and strict sense 
of the words, i. e. “ ex marinm tcinpestatis discrimine,” 
as described by Emerigon; which loss by perils of the 
sea is the specific loss stated in the first count. If it be 
a loss by perils of the sea, merely because it is a loss 
happening upon the sea, as has been contended, all the 
other causes of loss specified in the policy are, upon 
that ground, equally entitled so to be considered; and it 
would be unnecessary as to them ever to assign any other 
cause of loss, than a loss by perils of the sea. But as 
that has not been the understanding and practice on 


(a) 4 Cntnpb. N. P. c. 203. 


the 
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the subject hitherto, and inasmuch as the very insertion 
of the general or sweeping words, as they are*called, 
in the policy after the 'special words,* imports that the 
special words were not understood to include all .perils 
happening on the sea, ^but that some more general words 
were required to be added, in order to extend the re- # 
sponsibility of the underwriters 'unequivocally to other 
risks not included within the proper scope of any of 
those enumerated perils, I shall think it necessary only 
to advert shortly to some of the reasons upon which 
we think that the general words, thus inserted, compre¬ 
hend a loss of this nature. The extent and meaning of 
the general words have not yet been the immediate subject 
of any judicial construction in bur courts of law. As 
they must, however, be considered as introduced into 
the policy in furtherance of the objects of marine insur¬ 
ance, and may have the effect of extending a reasonable 
indemnity to many cases not distinctly covered by the 
special words, they are entitled to be considered as ma¬ 
terial and operative words, and to have the due effect 
assigned to them in the construction of this instrument; 
and which will be done by allowing them to comprehend 
and cover other cases of marine damage of the like kind 
with those which are specially enumerated and occasioned 
by similar causes. Emerigon , in c. 12. s, I. p. 360. of 
his Treatise on Insurances , in discussing the general rule, 
that assurers answer for all loss and damages Amt hap¬ 
pen on the sea, says, that it is to prevent doubts and 
vain disputes, that, in the printed formula* (of policies) 
the following words have been inserted; and then he 
instances the general words to be found in the formulas 
of most of the principal commercial ports on the 
Continent .* “ All inconvenience$ f perils y and cas fortuits , 

(which 


1816. 

Cullen 

against 
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1816. 


COU-EN 

agntnst 

BlJTLkK. 


» 

(which may be translated as misfortunes, accidents, &c.) 
which jif{aj/ happen* ” /xnd generally of “ all perils and 
fortunes which mhy happen in what manner soever, and 
which can be imagined is tile provision to be found in 
the formulas of Bourdeaujc and Antwerp, Generally of 

t 

<c all perils , fortunes , or accidents which may happen , in 

* % « 
what manner soever, foreseen or unforeseen ,” is the formula 

of Nantes. And that of Rotten and Genoa, “ generally of 

all inconveniences , foreseen or unforeseen ” The formula 

of Hamburgh is of all ii Cogitatis r tel imaghiatis, usitatis 

vel inusitatis , nullis except is.” But although there be 

an express exclusion of any exception by the terms of 

the last-mentioned policy, the reason of the thing ingrafts 

an implied exception, even upon these words, general as 

they are, that is, in the case of damage occasioned by 

« 

the fault of the assured ; as to which the rule is, “ Si 
casus evencYit culpci assecurati, non teneniur assccuratores.” 
And Emcrigan ( 5 . 2. p. 364.) says, “ This is a general 
rule, from which it is not allowed to derogate by a pact 
to the conlramj” “ Nulla putctione effei potest at dolus 
preestetur ” and he quotes Pothier , where he says, “ I 
cannot effectually (valablemeni ) contract with any one 
that he shall charge himself with the faults which I 
shall commit.” But tin's is a case in which the assured 
is, by the terms of the declaration and finding there¬ 
upon, expressly exempted from the imputation of blame 
in respect to the loss in question. It is no objection to 
the plaintiff’s right to recover against the underwriters 
in this cj$$e, t thgt he may have also a right to recover 
agains^ tVe persons by whoso immediate act the damage 
was occasioned. That has been decided in the case of 
a damage at sea by collision. The only inconvenience 
which can be suggested as likely to arise from a limited 

construction 
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construction of the words perils of the seas , occurring in 
policies of assurance, and from ^he* effect attributed to 
the general words, is,* that in doubtful cases the plain¬ 
tiff will feel it necessary* to introduce a special^ count, 
stating the particular circumstances by which the loss 
was occasioned, instead of relying upon a count framed 
upon the special head of loss* in the policy, viz. by 
perils of the seas, or the like. But this inconvenience 
will be well compensated to the assured, by the ad¬ 
vantage of certainty, by which the risk of nonsuit at 
the trial, and the expenses attendant thereupon, will be 
avoided. 

Judgment for the plaintiff, (a) 


467 

1816. 


Cullen 

against 

Butler. 


(a) See Sutler v. IFUdman, 5 S. A. 39S. 


Doe on the Demise of the Earl of Jersey and Saturday , 

„ , . November 23d. 

Others against 

L JECTMENT for a messuage and lands in Glamor- Under a power 

.. - T given by a mar- 

ganshire. Upon a special verdict the case was this: ringesettlement 

Bussy, Lord Manscl, Baron MatisrI, of Mat-gam, in the lif^t'ok-a^for 

county of Glamorgan, deceased, being seised in fee of abieorl^hrce 1 "' 

divers manors, lands, &e. in the counties of Brecon and l * ves ’ res,?rvin g 

the ancient and 

Glamorgan , comprising (among others) the premises in accustomed 

° v a ' 1 * rents, duties, 

&c. so as 

“ there be contained in every such lease a power of rc-entiy for non-payment of the rent 
thereby to be reserved,’’ a lease for 99 years, determinable on three lives, wbji a proviso 
for re-entry, “ if the rent should be behind or unpaid jjn part or in all by the space of 
fifteen days next after the day of payment, *nd no sufficient distress could be had on the 
premises,’’ was held to be a valid execution of the power ; and that evidence, that the usual 
form of leases of the estate in settlement for years, determinable on three lives, as well 
prior to as after the settlement, was with a similar conditional proviso for re entry, was 
admissible evidence, the tenant for life having under the power a discretion as to the terms 
of the proviso, which the power required generally to be inserted in such lease. 


question. 
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1816*. question, by his will of 11th Decemba\ 1749, devised 
_ " the same to his daughter, Louisa Barbara , for life, with 

Doe dem. _ ° 7 

E*ri of Jersey divers remainders over; with powlfer to his said daughter, 

against 

Smith. in consideration of marriage, to revoke all the uses and 
devises concerning the premises, and to appoint the 
same and the fee-simple thereof to other uses, as she 
afterwards did by the deed of settlement after mentioned. 
Lord Mansel died on the 29th November , 1750, leaving 
his said daughter his only child and heir at law; who 
afterwards, on the 2d of July, 1757, by deed of that date, 
in consideration of an intended marriage between herself 
and George Venables Vernon the younger, afterwards 
Lord Vernon, revoked the uses contained in the said will, 
and appointed the lands, &c. devised to trustees in fee, 
to the same uses until the marriage; and afterwards to 
the use of the said G- V. Vernon for life, without im¬ 
peachment of waste ; remainder to herself for life, with¬ 
out impeachment, of waste; remainder to the said 
trustees in trust, to support contingent remainders 
during their livqg(; remainder to divers other uses for 
the benefit of their issue, and of the issue of the said 
Louisa Barbara : and in default thereof, to such uses as 
she should by will appoint, &c. And it was provided 
by the deed as follows, C£ Provided always, that it shall 
be lawful for the said G. V. Vernon, and L. B. Mansel , 
his intended wife, from time to time during their re¬ 
spective lives, when and as they shall respectively be in 
possession of, or entitled to, the perception of the rents 
and profits, by, indenture under their respective hands 
and seals attested by two or more credible witnesses, to 
demise, lease, or grant such parts of the said manors, 
lands, &c. as now ate leased for life or lives, or for years 
determinable on life or lives, to any person in possession 


or 
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or reversion for one, two, or three lives; or for any 1816. 
number of years determinable on one,*two, or three lives, - 

* * . Dok dem. 

so as there be not on any part of tho* same premises a Earl of Jxnur 
greater estate at any one time than what wilt be deter- Smith. 
minablc on three lives, and so as on every such lease 
lor life or lives, or for years determinable on a life or 
lives, there be reserved during thS continuance there-* 
of the ancient and accustomed yearly rents, duties, 
and services, or more, or as great or beneficial rents, 
duties, and services, or more, as now are, or at the time 
of demising the premises were reserved for or in respect 
of the same premises respectively, or a just proportion 
of such ancient or then present reserved rents, duties, 
and services, or more, according to the value of the 
premises so to be leased, (except heriots which shall or 
may be varied or compounded for according to the will 
of the said G. F. Vernon and L. B. Manscl)\ all such 
rents, duties, and services to be incident to, and go 
along with the reversion and remainder of the premises 
expectant on the determination of th^leases, and so 
as there be contained in every such lease a power of re¬ 
entry for non-payment of the rent thereby to be reserved; 
and so as the respective lessees be not by any express 
clause freed from impeachment of waste; and so as the 
said respective lessees do seal and deliver a counter¬ 
part ; and also by indenture or indentures under their 
respective hands and seals, attested as aforesaid) to de¬ 
mise, lease, or grant any of the said manors, &c. and 
parts and shares of manors, &c. for any term of years * 
absolute not exceeding 21 years, to take effect in pos¬ 
session and not in reversion, or by way of future interest, 
so as upon every such lease there be reserved during 
the continuance thereof so much or as great and bene- 
Vol.V. Ii ficial 
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1816. ficial yearly and other rent and rents, and other services 

proportional)]y as now are paid, or the best and most 
Do* dem. . ^ J » 

Earl of Jersiy improved yearly .'eul, without .taking any fine, or any 

against * . 

Smith. thing in the nature or in lieu thereof, to be incident to 
and go along with the reversion and remainder ex¬ 
pectant on the determination of the said respective 
leases; and so as the respective lessees be not by any 
express clause freed from impeachment of waste; and 
so as the said respective lessees do seal and deliver 
a counterpart; and so as in every such lease there be 
contained a clause of re-entry, in case the rent should 
be unpaid by the space of 28 days after the times ap¬ 
pointed for payment thereof; and also by indenture 
under their respective hands and seals, attested as afore¬ 
said, to demise, lease, and grant all or any part of the 
lands, hereditaments, and premises, w hereupon any mine 
now is open, or whereon any person shall be willing to 
open any mine or sough, or other thing which may be 
necessary for the digging anti getting of lead or copper 
ore, or any metal or mineral whatsoever, unto any 
person for any term of }ears not. exceeding 8J, to take 
effect in possession and not in reversion, or by way of 
future interest ; and so as upon every such lease there be 
reserved, during the continuance thereof, such part of the 
lead or copper ore, coal, and other produce, to be 
gotten from the said mines, or such yearly rent as can 
be reasonably bad without taking any fine, or any thing 
in the nature or in lieu thereof, to be incident to and go 
• along with the reversion and remainder expectant on 

the determination of the said respective leases; and so 
as the respective lessees be not by any express clause 
free from impeachment of waste, other than in the 
necessary and reasonable mining or working thereof; 
and so as the said respective lessees do seal and deliver 


a coun- 



471 


IN THE I?IE'FY-BBVBNTH YeAII OP GEORGE III. 

* 

a counterpart; and so as there be also inserted such 1816. 
proper and usual covenants for »the effectually* mining —— 

and working the said*mines, &c, as are usually in- Eari of ifcasitv 
serted in leases of the like nature.” • slmi! 

The marriage took effect on the 20th of July, 1757, and 
afterwards, on the 5th of September,*! 803, the said Lord, 

Vernon, by indenture of that date, in consideration of the 
surrender of a former lease, and of 105/. paid to him, 
and of the yearly rents thereby reserved, demised to C* 
and H. Smith the premises in question, habendum to them, 
their executors and administrators, from the day of the 
date thereof, for 00 years, if they and John Smith , son of 
the said C. Smith , or cither of them, should so long live, at 
the yearly rent of 2/., payable at Michaelmas and Lady- 
day , and one couple of fat capons, or 1 a. (id. in lieu 
thereof, at the option of Lord V. or the person entitled 
to the inheritance, also an hcriot of the best beast, or 
405. in lieu thereof, at the like option, upon the decease 
of every tenant dying in possession, and a like heriot 
upon every assignment or alienation. And the said C. 
and H. Smith , for themselves, their heirs, &c. cove¬ 
nanted to and with Lord V., his heirs, and to and with 
such person to whom the immediate freehold should 
belong, to pay the said rent and heriots; provided that, 
if at any time , during the said estate thereby granted , the 
said rent of 2/., and every or any of the duties , services , re¬ 
servations, and payments thereby reserved , or any part 
thereof, should be behind , unpaid , or undone, in part or 
in all, by the space of \ fifteen days next over *or after any 
or either of the days or times whereat or whereupon the 
same ought to be paid , done, or performed, and no sufficient 
distress or distresses could be had upon the said premises 
'mhgreby the same, and all arrearage thereof, might he 

I i 2 fdly 
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1816. 


Dos dem. 
Earl of Jbrsxt 

against 

Smith. 


t 


fully raised, levied, and paid, &c.; or if any default 

r 

should be, by the said <C. and H. Smith, their executors, 
administrators, and assigns, in the payment or perform¬ 
ance cf all or any of the reservations, covenants, and 
agreements hereinbefore on their parts contained, then 
,and from thenceforth, i in all or any or either of the said 
cases it should, and might be lawful to and. fot * the said 
Lord Vernon, his heirs and assigns, and the person to 
whom the freehold or inheritance rf the premises should 
as cforesaid belong, into and upon the said premises to 
re-enter, and the same to have, as in his and their foi'mcr 
and proper estate, &c. The former lease, mentioned to 
be surrendered in the indenture of the 5th September , 
1803, was a lease of the same premises, for a term of 
years, determinable on three lives, which was a subsist¬ 
ing lease before and at the time when the above-men¬ 
tioned settlement of the 2d July, 1757, was made, but 
the lives therein had dropped previously to the day of 
the demise in the declaration. The several rents, duties, 
reservations, and payments, reserved by the said in¬ 
denture of the 5th of September, 1803, were the ancient 
and accustomed yearly rents and services, and were as 
great and beneficial as those at the time of making the 
said settlement of the 2d of July, 175/, or at any time 
thereafter; and the usual and accustomed form of leases, 
of the estate contained in the said settlement, for lives, 
or years determinable on lives, as well prior as subse¬ 
quent to that settlement, was, with a conditional pro¬ 
viso of re-eKtry, similar to that in the said indenture of 
the 5th of September, 180S. C. Smith, one of the lives, 
died on the 1st day of January, 1813. H. and J. Smith 
are still living. The special verdict then derived title 
to the lessor of the plaintiff, under the will of the said 

Louisa 
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Louisa Barbara Lady Vernon , who died on the 1st Ja- 1816. 

nuary , 1781, and by subsequent conveyances, to all the d 0 * dem. 

lands and tenements devised by the said will of the said of . J * RSKT 

J agarntt 

Lord Mansely subject to the life-estate of the said Lord Sw**. 
Vernon, who afterwards died. 

And two points were made for^the plaintiff upon this 
special verdict, 1 st. That the lease of the 5th September , 

1803, was not a valid lease under the power given by 
the marriage-settlement of Lord and Lady Vernon . 

2dly, That evidence ought not to have been received as 
to what had been the form of other leases of the estates 
contained in the said marriage-settlement, and that the 
finding as to what had been the usual and accustomed 
form of other leases was wholly irrelevant. 

These points were debated at Serjeants’ Inn before 
this term, by Littledale for the plaintiff, and Gifford 
for the defendant. The argument for the plaintiff was 
in substance this; that by the power, as it regards 
leases for lives or for years determinable on lives, it 
was required, that in every such lease there should be 
contained a general clause, that is, unconditional as 
to time and circumstances, for re-entry for non-pay¬ 
ment of rent; whereas this re-entry was re-strained 
for fifteen days after the day of payment, and by a 
condition that a' sufficient distress cannot be had on 
the premises. As to the former of which restraints, 

Litt. sects. 325. 328. were quoted; and it wa§ said, if 
the re-entry might be postponed for fifteen days after 
the day of payment, as well might it be fpr a month or 
for half a year after, whereby the interest of the rever¬ 
sioner would be greatly prejudiced; and where it was 
intended by the power that time should be allowed, it 
is so expressed, as upon leases for years absolute, twenty- 
eight days, after the day of payment, are allowed; whence 

l i 3 it 
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1816 . *t follows, that where no time is expressed, it was in- 
tended that none should, be allowed. And Core v. Day (a) 

JCMW oWn* 

Earl of J xit my was cited as an authority to shew, that a proviso for 
Smnt. reentry, if no sufficient distress can be had, is not in 
conformity to such a power as the present; and the 
same was recognized in Doc v. Meyler. ( b ) In Hatley v. 
Scott (c) the lease was upheld on a different ground. 
Upon the second point it was said, that the authority of 
Cooke v. Booth (//), in which case evidence of former 
leases was received to explain the meaning of a cove¬ 
nant for renewal, had frequently been denied, as in 
Baynham v. Guy's Hospital (t), Eaton v. Lyon (f\ Moore 
v. Foley (g) t and Iggulden v. May. (//) 


On the other hand it was denied that, according to 
the fair interpretation of this power, a re-entry was 
required at'the days on which the rent was payable; for 
the power only says, that in every lease such as the pre¬ 
sent “ there be contained a power of re-entry for non¬ 
payment of the rent thereby reserved;” and here the 
lease does contain such a power, not indeed of imme¬ 
diate re-entry, for that is not required, but of re-entry 
in fifteen days after the day of payment; as to which, 
the argument that it might as well have been extended 
to a month or half a year alter does not hold, because 
the extension will only be good if it be reasonable, and 
whether teasonable or not must depend upon what is 
usual, or what was before and has since been done in 
similar leases t of the same premises; as to which the 


(«) 13 118. 

(c) Lojft. Rep. 316. 
( e) 3 Ves. 29$. 

( g ) 6 Vcs. 23$. 


(b) Ante, vol. ii. 376. 

(tf) Cowp. 819. 

(/) Ibid. 690. 

(h) 9 Vcs. 325. 7 East, 237. 

finding 
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finding here is conclusive. With respect to Coxe v. 1816. 

Day, it forms no rule for the ^ecftion of this case, Ho*'d«ni, 

which turns upon a totally different fftate of facts, and JSsrJof Jxshy 

against 

upon the intention of the Settlor, who created the jjower; Sum*. 

besides, Uotley v. Scott is contra. And it is remarkable 

that in Jones v. Verney (a), where the power required a 

• • 
clause of re-entry as general as the present, and the 

lease contained a clause of re-entry for non-payment of 

the rent in forty-two days after the day of payment, 

though the validity of the lease was disputed on various 

grounds, this objection was never mentioned, so little 

was it thought tenable. 

At the conclusion of the argument Lord Ellenbarough 
C. J. said, that this was a case very fit to be considered, 
whether it were viewed with regard to the magnitude of 
the property in dispute, or os affecting the gdheral con¬ 
struction of powers of this sort; that only two Judges 
were in a situation to pronounce any judgment, the other 
two having, when at the Uar, been engaged in the case. 

Perhaps, his Lordship added, it might come to a very 
nice and critical consideration as to the import of the 
term, a power , whether a meant any or some. 

Cur. adv. vult • 

Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. • 

This was an ejectment, brought to recover certain 
lands, leased under the authority of a power contained * 
in the marriage-settlement of Mr., afterwards Lord 
Vernon, and Louisa Barbara Mansel , his wife. The 


(a) WiHes, 16 !). 

Ii 4 


power 
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1816. power is as follows : (here his Lprdship read the power.) 

" ' “ There Are other provisions which relate to leases for 

Iku-l of Jkrsky years only, so as there be reserved the like beneficial 

against 

Smth. rent as,now is, or the best and most improved yearly 
rent, &c. (and then as to leases for years) that there 
shall be contained a clause of re entry in case the rent 
be behind or unpaid by the space of 28 days after re¬ 
served. The first part of the power, therefore, relates 
to leases for lives, or for years determinable upon lives, 
upon which it would be sufficient to reserve the ancient 
rents; and the second part of the power to leases for 
years, upon which the best and most improved yearly 
rents that could be reasonably had or obtained, were to 
be reserved; and upon the former (leases for lives or for 
years determinable on lives) there was to be “ a proviso 
of re-entry for non-payment of the rent thereby to be 
reservedupon the latter (the leases for years) there 
was to be a clause of re-entry, in case the rent were be¬ 
hind or unpaid by the space of 28 days after the times 
appointed for the payment thereof; in the one case it 
being left undefined what was to be the tenor of the 
clause of re-entry, in the other it being provided that 
such clause should fix the right of re-entry to the period 
of 28 days after the rent should have become due. The 
same Lord Vernon , who is mentioned in the said mar¬ 
riage-settlement and leasing power therein contained, 
(and whb was tenant for life, with a power of leasing 
under that settlement,) afterwards, on the 5th of Sep¬ 
tember, 1803* executed a lease to one Charles Smith and 
Henry Smith , for years determinable on lives; such lease 
is now sought to be set aside by this ejectment, brought 
by the lessors of the plaintiff* who have since, by devise, 
and by lease and release, become entitled to the pre¬ 


mises 
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mises in question, in fee, subject to the lease created 1816. 
under this power; which is now sought to be set aside. Do* dem. 
on the ground of its not being conformable to the terms I ' ari of 

0 0 against 

of the power on the subject of re-entry, which such a Smith. 
lease (t. e. a lease for years determinable on lives) is re¬ 
quired by the power to contain. The power directs tha^ 
there be contained in every such lease “ a power of re¬ 
entry for non-payment of the rentit does not say what 
power, but “ a power onlyand it does so. The 
lease executed under this power contains the following 
provision: “ Provided always, that if it shall happen, at 
any time during the said estate hereby granted, that the 
said yearly rent or sum of 2 1., and every or any of the 
duties, services, reservations, and payments hereby re¬ 
served, or any part thereof, shall be behind, unpaid, or 
undone, in part or in all, by the space of fifteen days 
next over or after any or either of the days or times 
whereat or whereupon the same ought to be paid, done, 
or performed as aforesaid, and no sufficient distress or 
distresses can or may be had and taken upon the said pre¬ 
mises, then and thenceforth it shall and may be lawful to 
and for the said George Lord Vernon , his heirs and as¬ 
signs, and the person and persons to whom the freehold 
or inheritance of the premises shall belong, upon the said 
premises hereby demised, and into every part and parcel 
thereof, wholly to re-enter, and the same to have, hold,” 

&c. The lease likewise contains provisions for re-entry 
upon other defaults and breaches of covenant; but as 
the power in question only relates to re-entry for non¬ 
payment of rent , the statement of the others is imma¬ 
terial. It is contended, that the leasing power requires 
that a provision for re-entry for non-payment of rent, 
perfectly general and unqualified in its terms, should be 

expressed ' 
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1816. expressed in the leases which are to he made under it, 

' inasmuch as the power itself contains no qualification, 
Dbfc d«rtn. . . - 1 

Eirl 6t Jr.tiskr and is only required to be “ a power of re-entrv for 
againat , . 

non-payment ot rent.” Under a power of re-entry, 

thus general and unqualified, the effect would be, that 
the tenant for years determinable on lives might be in- 
stantly ejected, the moment his 21. annual rent was in 
arrear, although upon the rack-rent being in arrear on 
leases for years absolute, and where the rent might be 
of some valuable amount, the power does not allow a 
re-entry, until after 28 days’ arrear. Thus making the 
rigour of the rule extreme, when there is the least 
reason for enforcing it. When the construction of a 
power leads to such unreasonable and inconvenient con¬ 
sequences, it naturally produces a disposition to examine, 
with some exactness, the terms in which the power is 
contained, and to see whether the letter of the provision 
does absolutely require such a construction. The leasing 
power says that the lease must contain a power of re¬ 
entry for non-payment of rent, not on non-payment of 
rent, nor to be exercised immediately upon the occurring 
of that default. It is silent as to the time when it should 
be carried into effect; and being so silent, why should 
it not, in virtue of such silence, be intended that the 
creator of the power thought it enough to require that 
there should be some reasonable power of re-entry for 
non-payment of rent upon every lease, leaving it to the 
discretion of the person by whom it should be granted 
to prescribe when and under what circumstances that 
power of re-entry should in each particular case be en¬ 
forced? By requiring that the leases shall always 
contain a power of re-entry, he calls the attention 
of the successive lessors from time to time to the subject, 

whenever 
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whenever the occasion of leasing should recur; and 
when the attention of the lessor, is called to k, it is 
hardly likely that he sliduld in any case, in the exercise 
of tt proper discretion, introduce into his lease so .harsh 
and rigorous a provision, as the letter of this provision 
would, upon the construction now contended for, intro- # 
duee universally and in all eases whatsoever. In the 
exercise of a proper discretion, he would probably adopt 
the usual clause of re-entry, which he should find in¬ 
serted in the former leases of the same property, or 
would in some other mode qualify it by reference to 
the time during which the rent had been in arrear, of 
to the want of adequate means of enforcing the payment 
of it by distress, or by both; but in no Case under the 
guidance of a sound discretion would he give a power 
of re-entry, which would be exercised summarily, im¬ 
mediately, and universally, without an hour’s'respite to 
be allowed in favour of the tenant. Besides, what 
eligible tenant would accept a lease containing a pro¬ 
vision so inconvenient and degrading, and under which 
he might be thus instantly dispossessed for the default of 
a single moment. By construing the words, “ A power 
of re-entry,” as meaning any or some , the provision, it 
will be said, contains too little of restraint upon the 
person who is to exercise the power: but by the other 
construction, by which it is made to mean a general 
and absolute power of re-entry, unqualified by afiy con¬ 
sideration of time or other circumstances, it is made to 
import too much. Of the two constructions of which 
the indefinite words in question are susceptible, it is 
certainly the safest course to understand them as 
speaking that sense which beBt accommodates itself with 
the convenience of the parties who are to be governed 


1816. 


, Dob dem. 
Sari of JjfRSBY 
against 
Smith. 
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1816. by them, in a case where the framer of the restraint had 
“ it in hi$ power to imve prescribed the rule in such terms 

Dor a cm. f 

Earl of J*rs*t as he pleased, and which w r ould‘have obviated all doubt, 

QgQXJlSt 

Smith. and which he might reasonably have been expected to 
have done, had he thought the powers of re-entry 
in the subsisting leases open to objection. In such a 

< 

case, we d 9 not conceive ourselves as contravening any 
legitimate rule of construction, when we hold that the 
restraint of leasing should not in this case be carried, in 
construction, to an extent which is to leave no discretion 
in the person executing the power. And supposing 
we are right in so holding, we further think that the 
discretion which, upon such construction, is necessarily 
left to the person who is the object of the power, has 
been well exercised in the present instance. As to 
the other objection, which has been taken to the ad¬ 
mission iri evidence of other leases of the same premises, 
in order to prove as stated in the special verdict, 
that the usual and accustomed form of leases of the 
estate contained in the marriage-settlement or deed of 
2d July , 1767, for lives, or years determinable on lives, 
as well prior as subsequent to that settlement, was 
with a conditional proviso of re-entry similar to that 
in the indenture in question of 5th September , 1803; 
this objection does not, upon the view we have already 
taken of the case, arise in the present instance. For, 
if we a* e right in holding that the person who had to 
exercise the leasing power had any discretion as to the 
* terms of that proviso of re-entry which he is generally 
required to insert in his leases, for years determinable 
on lives, he might certainly, with great propriety, refer 
to those former leases as a guide to the discretion which 
he should exercise on the subject; and the Court, in 

judging 
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judging of the manner in which such discretion had 1816. 

been exercised, might as fitly look to-* the former leases ij^Tdun. 

on the subject. Upon this ground it »is unnecessary to Ear* of Jemst 

discuss the cases of Cooke*v . Booth and Iggulden v. May, Smith. 

# 

which do not apply to a case of a lessor who has a dis¬ 
cretion to exercise as to the terms of his leases. There 
are other grounds also upon whicll the admissibility of 
this evidence might be maintained, which were, in part, 
discussed on the argument, but which are not neces¬ 
sary to be adverted to again upon this occasion. The 
result of our opinion upon the whole is, that the lease 
in question is not at variance with the power ; that the 
former leases were properly admissible in evidence, and 
that the defendant is entitled to the judgment of this 
Court. 

Judgment for defendant, (a) 


(a) This judgment was afterwards reversed in the Court of Exchequer 
Chamber, (see 1 JOrod. Bing. 97.); but the judgment of the Exchequer 
Chamber was afterwards reversed in the House of Lords, and the judg¬ 
ment of this Court affirmed. Sec 2 Brod. Bing. 473. 
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1816 . 


Satuniay. Doe on the several Demises of Scott and 

November 23d. i • „ , 

Others against Roach and Others. 


Devise to .7. N., 
his heirs and 
assigns for ever, 
and if./. A r . 
shall happen to 
die without any 
issue of his 
body lawfully 
begotten on the 
body of his 
present wife, or 
of any subse¬ 
quent wife or 
wives, the lands, 
&c. afore given 
to J . A r ., and 
his heirs after 
the death of J. 
N., and his 
wife or wives 
aforesaid, shall 
go and remain 
to all the chil¬ 
dren of M.D., 
share and share 
alike, to hold 
as tenants in 
common : 


•JN ejectment for certain messuages and lands in the 
parish of Carisbrooke, in the Isle of Wight , upon 
eight several demises, there was a verdict for the 
plaintiff, at the Lent assizes, 1815, for the county of 
Hants , subject to the opinion of the Court on the fol¬ 
lowing case; 

Jane Hassell being seised in fee of the premises in 
question, by her will, dated 25th July, 1775, after an 
introductory clause, slating that this was her will, 
touching the settling and disposing of such worldly 
goods, chattels, and estates, as it had pleased God to 
bless her with, and directing, first, that all her just debts 
and funeral expenses should be paid by her executor, 
within a convenient time after her decease, and be¬ 
queathing to her son John Pope, her heir at law, one 


Held, that J N. 
having died 
•without issue in 
the lifetime of 
testatrix, leav¬ 
ing a widow 
who survived 
testatrix, the 
remainder to 
the children of 
M. I)., which 
would have 
been a eontin- 


guinea, to buy him a ring, and devising to her grand¬ 
son, Hemp Prattle and his heirs, all her right or share 
in one-fourth part of a mill at Carisbrooke , and giving 
sundry legacies, which she directed should* be paid by 
her executor, at the end of twelve calendar months after 
her decease, devised as follows: “ Also all my lands, 
tenements, messuages, and hereditaments, whatsoever 


gent remainder 
if .7. N hali 
survived testa- 


and wheresoever they shall be, whereof I or any other 


trix, might take effect as an executory devise, so as to preserve the limitation to the children 
of M. D, and that the children of M 1)., living at the death of testatrix, together with an 
afterbom child, took an estate for life in equal shares at the death of the widow of J. N., 
and that the shares of such of the children as died after testatrix, and before the widow of 
J. N., did not pass to the survivors, but went to the heir at law of testatrix. 


person 
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person or persons in trust for me is or arc^ or shall 
or may be seised or possessed of,, or interested in, 
or entitled unto, in possession, reversion, remainder, 
or expectancy, or whereof I have any power to dispose 
(except what I have in this my will before given), I 
give and devise unto my grandson, John Newnham, his 
heirs and assigns for ever, and all'the rest, residue, and' 
remainder of my goods, chattels, money, and securities 
for money, of what nature or kind soever they be, and 
wheresoever they shall be, and all my stock and personal 
estate whatsoever, and not hereinbefore disposed of, I 
give and bequeath unto my said grandson, John Newn- 
ham , subject, nevertheless, to the payment of the several 
legacies and weekly sum above mentioned ; provided al¬ 
ways, nevertheless, audit is my will, intent, and true mean¬ 
ing, that if my said grahdson, John Newnham, shall happen 
to die without, any issue of his body, lawfully ^begotten on 
the body of his present wife that now is, or on the body or 
bodies of amf subseque?if wife or wives, that those mes¬ 
suages, Sfc. with the appurtenances that I have afore given 
unto the said John Newnham and his heirs, after the 
death of the said John Newnham and his wife or wives 
as aforesaid, shall go and remain to all the children of my 
gran daughter, Mary Dennett, share and share alike, and to 
hold as tenants in common, and not as joint tenants.” And 
she appointed the said John Newnham sole executor of 
her said will. John Newnham died without issjje, in the 
lifetime of the testatrix, leaving a widow. The testatrix 
died on the 27th November, 1781, without revoking or 
altering her will, at whose death John Pope, her only 
son and heir at law, entered into possession of the lands 
in question, and held them during his life, and those 
claiming under him have since continued in possession* 

and 


1810 . 


Doll dam. 
Scott 
agairut 

Bm«h. 
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1816. 


Doe dem. 
Scon 
against 
Roach, 


and the defendants who claim under him, and are 
also the heirs at law of the testatrix, are now in pos¬ 
session. At the death of the testatrix there were living 
ten children of Mary Dennett, (three ofiwhom afterwards 
died. Mary Dennett had another child born after the 
death of the testatrix. This child, with the other seven, 
bne of whom was the heir at law of the three who died, 
were severally the lessors of the plaintiff. The widow 
of John Neamkam died the 28th April, 1814. The 
question for the opinion of the Court was, whether the 
plaintiff was entitled to recover the lands in question, or 
any part thereof. 

This case was twice argued, first, in Michaelmas 
term, 1815, by Sugden , for the plaintiff and Gifford, for 
the defendants ; and again, at the sittings at Serjeants’ 
Inn, before this term, by Gaselee,' for the plaintiff and 
Richardson , for the defendants. And the principal ques¬ 
tion was, as to the nature of the devise to the children 
of her grandaughter, Mary Dennett ; as to which it 
was argued, though not much insisted on, for the plain¬ 
tiff, that the devise to them was, ab origine , an executory 
devise, being a limitation after a devise in fee to John 
Newnham . But the main argument was this, that ad¬ 
mitting that by reason of the general intent, notwith¬ 
standing the particular devise in fee to J. N., only an 
estate tail would have passed to J. N., if he had sur¬ 
vived the testatrix, with a contingent remainder to the 
children of M. D. ; yet, by his death, in the lifetime of 

the testatrix, whereby the devise to him became lapsed, 

% 

the contingent remainder was turned into an executory 
devise; and for this reason, ut res magis valeat quam 
pereat; because, as it was no longer capable of subsist¬ 
ing as a contingent remainder, by reason of the failure 

of 
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of the particular estate, by the death of J. A r ., if it 
could not enure in any other moc[e, fiie intention of the 
testatrix must fail altogether. But \he law, which is 
ever mindful to effectuate, as far as may be, tfie in¬ 
tentions of testators, and for this purpose regards the 
substance of the devise, and not the form of carrying it^ 
into effect, will, in this instance, execute the intention, 
by holding this to be an executory devise, notwithstand¬ 
ing that, under other circumstances, it would have 
enured as a contingent remainder, (a) Another ques¬ 
tion was, as to the estate which the children of M. I), 
took; and it was argued, that they took a fee, as well 
from the intention manifested by the introductory clause 
to dispose of the entirety, and the disherison of the 
heir at law, as from the language of the devise, ts that 
the messuages which she had before given to J* N. and 
his heirs, should go and remain to the children of ill. D* 
Another question was, whether the after-born child of 
M. D. was entitled to take; as to which it was argued 
in the affirmative, upon the authority of several cases. (5) 
The last question was, whether the shares of those 
children of M. D., who died after the testatrix, and 
before the widow of J. N., went to the survivors, and it 
was argued that they did, inasmuch as the devise was to 
them as a class, (c) 

On the other hand it was insisted, that no rule was 
better established or more uniformly followed,Vithout 

exception, than the rule laid down by Lord Hale re- 

* 

# 

(«) Hopkins v. Hojikins, Cas. T. Talb. 44. 

(ft) EUison v. Jirey, 1 Fes. Ill. BMniin V. Karvet, Coup* 309, 
Walter v. Shore, 15 Fes. 122. Doe v. Bradley, 16 East , 309. 

(c) Finer v. Francis, 2 Bra, Ch. C, 658. Crooke v. Brooking, 2 Fern, 
106. Doe v. Sheffield, 13 East, 526. * 

Vol, Y. K k specting 


1816 . 

Doz dem. 
Soorr 

agturns 

tiOAClf. 
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I. 

1816. specting executory devises, viz. that where a contingency 
is limited to depend qn an estate of freehold which is 
Sant * capable of supporting a remainder, it shall never be con- 
strued,to be an executory devise, but a contingent re¬ 
mainder only, (a) And many authorities were quoted ( b ) 
to shew that this was an estate tail in J. Nt. and there- 

l> * 

fore capable of supporting the remainder. And as to 
the doctrine that this, which in its inception was a con¬ 
tingent remainder, might shift with events and become 
an executory devise, it seems strange to say, that a sub¬ 
sequent accident shall have the effect of changing the 
meaning of words from their original import, into some¬ 
thing which, but for that accident, they could never have 
meant; and notwithstanding the authority of Lord Tal¬ 
bot to this effect, it may well be doubted; for Lord 
Mansfield was of opinion, “ that if an executory devise 

j 

was too remote in its creation, the event could not vary 

the construction.” (c) Now, here the devise over is too 

* 

remote, not being to take effect until an indefinite 
failure of issue of J. N. ; for the contingency is, if J. N. 
die without issue, which means a general failure of issue, 
and there are no words importing a failure at the time of 
J. N.’b death, (d) And according to the plaintiff’s con¬ 
struction, the children of M. D. will be in a better 
situation by the death of J. N. in the lifetime of the 

(а) Pulefoy ?. Rogers , 8 Wms. Sound. 388. and tu 9. Roe v. Morgan, 
3T.fi. 765. 

(б) j&rice If. Smith, Wittes, 1. Roe v. Mis, 9 East, 382. Wood v. 
Baron, 1 East, <J259. Tenny v. Jgar, 12 East, 261. jtttham's case, 
8 Rep. 134, b, Co. Lit. 21. a. Ramfield y. Popkam, 1 Pr. Wms. 57. in 
not. 

(c) Goodman v. Goodright, 2 Burr. 878. 

(d) Pells v. Brown, Oo. J. 590. Goodright v. Stark, 2 WUs. 29. Forth 
?, Chapman, 1 P. Will. 668. Porter v. Bradley, 8 T. R. 148. 


testatrix, 




testatrix, than if he had died after, for then the re- 1816, 

mainder would have been destroyed. As to the faext 7 7, 

point, it was denied that a fee passed to the children of flnMnr 
M. D.i for there were no words of inheritance, nOr dobs SX, 
the word “ remainder” supply the want of those words* 

Upon the laffc point it was said, that the cases of i Finer* 
v. Francis , and Crooke v. j Brooking, applied Ohly to a 
bequest of personalty, and in Doe v* Sheffield, the cltws 
pointed out by the testator consisted but of one in¬ 
dividual at the time he made the devise. 

At the conclusion of the argument Lord Etten- 
borough C. J. observed, that the case had been very ably 
and elaborately argued upon both occasions j that the 
difficulty was not in discovering the intention of the 
testatrix, but in reconciling that intention with the 
technical rules of law; of which, however, $he Court 
would consider. 

Cur. adv. vuli. 


Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. 

This was an ejectment by eight of the children of 
Mary Dennett , who claimed under the will of Jane Bus¬ 
sell* . By that will Jane Bussell devised as follows: ** To 
John Newnham, his heirs and assigns Tor ever, provided 
that if he should happen to die without any issue of his 
body begotten on the body of his then or any* future 
wife, then the messuages, &c. I have afore given to him 
and his heirs, after the death of the said J. Itywnham and 
his wife or wives, as aforesaid, shall go and remain to all 
the children of my grand-daughter, Mary Dennett, share 
and share alike, and to hold as tenants in common, and 
not os joint-tenants,” John Neivnham died before the 

Kk 2 testatrix, 
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testatrix, so that the devise to him lapsed. He died 
without issue of his body, but he left a widow, who sur¬ 
vived the testatrix. The widow is since dead. Mary 

f 

DennMt had ten children living when the testatrix died, 
three of whom died before John ffewnkam’s widow, and 
• she had another child before John Newdham' s widow 
died. The ejectment is brought on the several demises 
of these eight surviving children, and the questions are, 
whether they are entitled to recover the whole, or tmy, 
and what parts of the estate devised. When this will was 
made, the devise to John Newnham would have given him 
an estate tail, and the limitation to the children of Man/ 
Dennett would have operated by way of contingent re¬ 
mainder, but by the death of John Newnham in the life 
of the testatrix, his estate lapsed. Mary Dennett’s 
children ,were not entitled to take during his widow’s 
life; the law could not raise an estate for life by impli¬ 
cation in such widow’s favour, and thep there was no 
estate of freehold to support the limitation to Mary Den¬ 
nett's children. Unless that limitation, therefore, might, 
by the lapse of John Newnham' s devise, operate by way of 
executory devise, it could not take effect, and it was ac¬ 
cordingly urged on behalf of the lessors of the plaintiff, 
that it might operate by way of executory devise. Hop¬ 
kins and Hopkins , Cases Temp. Talbot 44. is an authority 
in point, that the lapse of a devise in the testator’s life¬ 
time may make a limitation operate by way of executory 
devise, which, upon the face of the will itself, and but for 
that lapse, ‘would have operated by way of contingent 
remainder. The case of Hopkins and Hopkins is noticed 
by Lord C. J. Willes in Doe v. Underdown, Willcs 297., 

J‘ ' 1 ' 

as “a case of very great authority, and considered by 
Lord Talbot thoroughly and wellLord Mansfield 

mentions 
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mentions it, apparently with approbation, in l)oe v. Fon- 
jicreau, Doug. 509., and it has now sttood so long as a rule 
of property, (see Fearne, 3 Ed. 231. %0l. 419. 434.) that 
(though the decision might have been unnecessary, be¬ 
cause there was a sufficient estate in the trustees to 
support the .limitations as remainders,) it cannot now be 

• a 

questioned. Admitting, however, the authqrity of Hop- 
Jems v. Hopkins, there are two grounds upon which its 
influence upon this case are disputed ; the one, that the 
limitation to the children of Mary Dennett is too remote 
as an executory devise, because it is not to take effect until 
after an indefinite failure of John Nevoriham's issue; and, 
secondly, that if it be allowed as an executory devise, it 
will put Mary Dennett's children in a better situation 
than if John Newnham had survived the testatrix, and 
then died before his'widow; because in that case, the 
limitation to Mary Dennett's children would nave been a 
contingent remainder; and upon John Newnham's death 
without issue before his widow, the only freehold to 
support the remainder would have been removed, and 
the remainder would consequently have failed. Another 
objection is, that if the limitation operates by way of 
executory devise, it may let in children of Mary 
Dennett, who, if it were a contingent remainder, would 
have been excluded. As to the first objection, that 
this is too remote, it seems a sufficient answer to say, 
that upon the original limitations, when there was an 
estate tail to John Newnham , the limitation to Mary 
Dennett's children was free from all exception; and 
when it was converted into an executory devise, by 
John Newnham' s death, there was no issue of John Newn¬ 
ham ; so that the only event for which Mary Dennett's 
children then had to wait, was, not a failure of John 

JC k 3 Newnham's 
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|81$. Nevcnham% issue, (for that failure had taken place,) but 
*be ^ eat ,^ John 'Ncwnham* s widow only. Upon the 

Other questions, it‘is material to advert to some of the 

flJTI? f * 

Ikwa. .rules for the construction of wills. One rule, as stated 
• »>y Wittes C. J. in Doe v. Underdown, Wittes, 2U6., and 

to be found in many other cases, is this: that the intent 
of the testator ought'always to take place, where it is 
not contrary to the rules of law. And another rule laid 
down in the same case is, that the intent ought always 
to be taken as things stood at the time of making the 
will, and is not to be collected from subsequent accidents 
which the testator could not foresee. In Hodgson v. 
Ambrose, Dougl. 341. Butter J. expresses the first of these 
rules in nearly the same terms; but he adds, what is 
yery material to this case, that the question, whether 
the intention be consistent with 'the rules of law can 
pever arife till it is settled what the intention was. 
The first thing, therefore, for consideration always is, 
what was the testator’s intention at the finie he made 
his will; and then the law carries that intention into 
effect as nearly as it can, according to certain settled 
technical rules; in some cases by way of contingent re¬ 
mainder, in some by way of executory devise, and in 
Others by other modes. The manner, however, of car¬ 
rying it into execution, whether by way of remainder, 
or executory devise, or by any other mode, rarely enters 
into theunind, or constitutes any part of the intention 
of the testator; and where it cannot be collected from the 
• wifi that that was the case, the difference between the 
legal effect of a contingent remainder and that of an 
executory devise, cannot prevent the Court from carry¬ 
ing a devise into effect by way of executory devise, 
, which, but for a change of circumstances between the 

making 
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making of the will and the testator’s death, it must 
have treated as a contingent remainder. It may bo 
very true, this may have the effect of defeating the heir 
at layv in cases in which, had there been no chapge of 
circumstances, and the limitation had continued* a con- 

’ v * > ' ' ' i * 

tingent remainder, Ife would have been entitled, or of 
letting in claimants who, but f<5r the change, would 
have been excised; bftt in either case the heir at law 
wppld bp let in, pr the claimant would be excluded, in 
opposition to the intention of thp testator, by some 
technical rule of law ; and it is therefore more effectually 
advancing the testator*® intension to adopt such mode 
for carrying the intention into effect ? as at the testator’s 
death was the only practicable mode, and the loss of be¬ 
nefit which would thereby accrue tp persons who were 
never intended to be* benefited at all, and who would 
pply be benefited by the pressure of some %rule of law 
in opposition to the testator’s will, ought not to inter¬ 
fere will}. Or prevent that adoption. Upon this will 
it is quite dear what was the intent of the testatrix 
when she made her will. Shp meant to benefit John 
Ncwnham and his issue in the first place, and in the 
next place Mary Dennett’s children, and from the gene¬ 
ral words she has used without confining it to any of 
Mary Dennett’& children in particular, she evidently 
meant to include all the children Mary Dennett should 
ever have. As circumstances stood when the will was 
made, the limitation to Mary Dennett's children must 
have been construed a contingent remainder, not be¬ 
cause the testatrix meant it to operate iif that particular 
mode, that is, by way of contingent remainder, nor 
because her intention would be most effectually carried 
into effect by treating it as a contingent remainder, but 

Kk 4 because 
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because it is a rule of law, that no limitatation shall 
operate b,y way of ekecutory devise, which, at the time 
of the testator’s death, was capable of operating by way 
of contingent remainder. Where a limitation operates 
* by way of contingent remainder, it is liable to be de¬ 
feated in many instances by the failure or destruction of 
the particular estate, which, by a technical rule of law, 
must continue in esse in order to support it, and then 
persons are let in in opposition to the testator's intention; 
whereas a limitation which operates by way of executory 
devise can never be defeated, and therefore that mode 
of carrying the intent into effect is always most in 
unison with the intent of the testator. As, therefore, 
Hopkins v. Hopkins is an authority that the lapse of a 
devise in the life of the testator may turn into an exe¬ 
cutory devise what would otherwise' have operated as a 
contingent remainder, as the limitation in this case is 
not too remote for an executory devise, and as it will 
further the intent of the testatrix so to consider it, it 
seems to us that the operation in this case, by way of 
executory devise, ought to be allowed. The next 
question is, what estate Mary Dennett's, children take, 
whether for life or in fee; and as there are no words of 
inheritance or perpetuity, nor any words denoting the 
quantum of interest in the property, but the devise is 
merely that these messuages, lands, tenements, and 
hereditaments which the testatrix had given to John 
Newham and his heirs, should go and remain to Mary 
Dennett's children, it seems to us that they can only 
take life estates. The remaining question is, whether 
the lessors of the plaintiff are entitled each to one- 
eighth of this property or only to one-eleventh, in 
other words, whether the shares of the three children 

of 
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of Mary Dennett, who died since the testatrix, are to 1816. 

Co to the heir at law, or to increase thh shares of, Mary —— 
b . Dok dew 

Dennett's children. Had the limitation to each child Scott 

been in fee, Doe v. Perry fl, 3 T. R. 484., Doe v. JDor- iiolca. 

veil , 5 T. R. 518., and Meredith v. Meredith , 10 East, 

503., are authorities that each child’s share would have 

• • 

vested in interest on the death of the testatrix, and the 
death of any one before his interest vested in possession 
would have passed nothing to the survivors; and as 
there are no words to confine the gift to such children 
of Mary Dennett as should survive John Newnham’s 
widow, and each child’s share became a vested interest 
upon the death of the testatrix, we think the shares of 
those who died passed to the heir at law, and that the 
survivors are only entitled to eight-elevenths. 


The King against The Inhabitants of Dar¬ 

lington. 


Saturday, 
November 23d, 


appeal, an order for the removal of Elizabeth , Devise to the 
V-/ _ use of trustees 

the widow of Meredith Sedgwick , and her children, in fee, in trust, 

from Brompton , in the county of York , to Darlington , in ifdebts^to™^- 

the county of Durham , was confirmed, subject to the forthe'LnTfit 

opinion of this Court, on the following case. 

Mary Sedgwick , of Brompton aforesaid, by tier will, “ 1 d 0 ^ dr ®“* 

made the 10th of December , 1814, devised the messuage them > during 

” his life, as they 

or dwelling-house, with the garth and appurtenances should dunk 

11 • proper, and 

after his de¬ 
cease, iu trust for her nephew, &c. 
Held, that M.S., who, after the death of testatrix, by permission of the trustees, occupied 
until his death, a cottage in the township where the lands devised were situate, did not 
acquire a settlement thereby, the rents and profits of the said lands having been insufficient 
to pay testatrix’s debts; and M. S-, at the testatrix’s decease, and from that time until his 
pwn decease, being an uncertificated bankrupt. 


thereunto 
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thereunto belonging situated in Brompt&n aforesaid, 
then in her occupation, and her pew in the church of 
Brompton , unto*and to the use of George Jackson and 
William Mar wood, their heirs and assigns, in trust for 
her niece,' Mart/ Annabcllu Sedgwick, daughter of her 
brother, Meriton Sedgwick, her heirs and assigns for 
ever; provided always, that if her said niece should die 
under the age of 21, without leaving lawful issue, theii 
upon the like trust for her niece, Anna Maria Sedgwick, 
another daughter of her said brother, and subject to the 
like proviso in trust for her nephew, Marmaduke Sedg¬ 
wick, son of her said brother, his heirs and assigns for 
ever; and she directed her trustees to receive the rents 
of the said messuage, See., and to place the same out at 
interest, to accumulate j and on such one of her nieces 
first attaining the age of 21, the said accumulations to 
be paid to her; and she gave her household goods and 
furniture, plate, linen, china, and wearing apparel, unto 
her sa id two nieces, share and share alike, and devised 
and bequeathed all her other messuages or dwelling- 
houses, hereditaments, and real eslale, situate in Bramp¬ 
ton aforesaid, and all her personal estate, (after payment 
and satisfaction of all her 1 just debts and funeral ex¬ 
penses, and the proving and registering of her will, 
wherewith she charged the same) unto and to the use of 
the said trustees, their heirs, executors, administrators, 
and assigns respectively, in trust to receive, and pay and 
apply the yearly rents and proceeds thereof, as the same 
should be received, for the benefit of her said brother, 

s 

his wife and children, all or any of them, during his 
life, as they should think proper; and immediately after 
his decease, the same messuages or dwelling-houses, he¬ 
reditaments, real and personal estates, should be in trust 
for her said nephew, Marmaduke , his heirs, executors, 

administrators, 



in the FIfty-seventh Year of GHQRGE IX L 


405 


administrators, and assigns respectively; and if the said 
Marmaduke should die under the sH^e of 21, jvithout 
leaving lawful issue, then in trust "for her nephew, 
Jlichard Meriton, another* son of her said brother, his 
heirs, executors, administrators, and assigns for ever; 

and she appointed the said trustees her executors. 

• • 

The testatrix died on the 20th June,, 181.5, apd upon 
her death, Meriion Sedgwick and his family immediately 
left Darlington (where they had acquired a settlement) 
and went to reside at Brompton. Meriion Sedgwick did 
not occupy any part of the premises devised in trust for 
him or his family, but he occupied, by permission of 
the trustees, another cottage or dwelling-house, worth 
three or four pounds per annum, part of the property pf 
the testatrix, devised in trust for the said Mary AnnaheUa 
Sedgwick , and resided therein from June , J815, until 
his death on the 28th December following. Meriton 
Sedgwick , at the time of the testatrix’s death, and also 
at his decease,* was an unccrtificated bankrupt. The 
personal estate of the testatrix , and the rents and profits 
<f' the premises were insiifficicnt for the payment ,of her 
debts , and the trustees did not pay or appropriate any 
part of the rents and profits for the benefit of Meriton 
Sedgwick or his wife, or any of their children, during 
the life of Meriton , the same being applied to the dis¬ 
charge of the testatrix’s debts ; and a considerable 
portion of debt remained undischarged at the*time of 
the said Meriton' s decease. The question was, whether 
the said Meriton took, under the devise, such an interest 
as ignabled him to gain a settlement by his residence at 
Brompton. 


1816. 

* 1 1 T* " 

TtW 

agmmt 

.9? 

DARijNpxpa. 


Coltman and Gilby , who were against the order of ses¬ 
sions, were caUed upon by the Court; and they argued, 

^ that 
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that by the devise td^M leriton Sedgwick, a vested equita¬ 
ble interest passed' to him, which, coupled with resi¬ 
dence in the parikh, was sufficient. For the principle 
upon which settlements of this kind are acquired is this, 
that a man shall not be removed from his own ( a ), but 
is entitled to have the care of his property, and for this 
purpose, to reside in the parish where it is. And an 
interest acquired by devise will confer a settlement, 
where, if it had accrued by purchase, it would not ( b) ; 
and an equitable interest is sufficient. As to which 
they cited Brfmm v. Higgs (c), Smith v. LtL Camel ford (d), 
and Reade v. Reade (<?), to shew r that this was a trust 
and not a power in the trustees for the benefit of M. 
Sedgwick , whereby an equitable interest was vested in 
him. So under a devise to trustees to sell, and to 
divide the surplus, over and above the expences of 
sale, between R. B, and three others, it was holden 
that R. B. had an equitable interest, and gained a set¬ 
tlement by residing upon the estate (f); for, accord¬ 
ing to Lord Mansfield, w ho cites the authority of Roper 
v. Radcliffe (g), a devisee of the surplus, arising from 
the sale of lands, after the payment of debts and 
legacies, has an equitable interest in the lands them¬ 
selves, it being in his option to pay the debts and 
legacies and keep the land. 

Lord' Ellenborough C. J. It w r as evidently the 
purpose of the testatrix, knowing probably that her 
brother, M. Sledgwick, was an uncertificated bankrupt, to 

(n) Bex v. Houghton Ic Spring, 1 East, 2*17. 

(/;) Rex v. Sundnsh, Burr . 7. 

(c) 4 Ve». 708. 5 Fes. 495. (rf) 2 Fes- jun. 698. 

(e) 5 Fes. 744. (/) Dougl. 767. 

Of) 9 .MM. 167. 181. 


abstain 



IN THE ^IFTY-SEVENTII YEAR OF G&ORGE III. 497 

abstain from giving him any vestal interest; and there- 18 HI. 

fore she leaves this matter entirely in the control of the *" ~~ 

v The Kino 

trustees. After hearing the argument, I am clearly against 

n / The Inhabit- 

of opinion that there is 4 not a scintilla of interest in ants of 

M . Sedgwick, either legal or equitable, which entitled 

him to reside irremoveably in the parish. He was only 

one of several persons to whom the trustees might, in 

their discretion, have given the rents, if there had been 

any to dispose of. 

Bayley J. I am of the same opinion. The only 
question submitted to our consideration is respecting 
the interest of Meriton Sedgwick ; as to which, it seems 
to me, that it is only by losing sight of the real ques¬ 
tion that any doubt can be rais'ed. The foundation of 
this head of settlement is, that a man is not to be 
removed from his own. But here the trustees had the 
estate; first, for the payment of debts, which they were 
unable to pay in the lifetime of Meriton Sedgwic/c , con¬ 
sequently were not in a condition to empower him to 
take any thing. 

Abbott J. I am of the same opinion. If Meriton 
Sedgwick had taken an equitable interest, the intention 
of the testatrix would have been defeated; because, 
whatever he took, being an uncertificated bankrupt, it 
would have passed to his assignees. * 

Pet Curiam , 

Order of sessions confirmed. 

Hullock Serjt. was in support of the order of sessions. 
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G hah am and Others, Assignees of Leigh, 
Bankrupt, against Russell. 


An under¬ 
writer, in an 
action by the 
assignees of a 
bankrupt as¬ 
sured, upon a 
loss which hap¬ 
pened after the 
bankruptcy, 
may set off a 
sum due to him 


a • 

' cage was argued in this Court in Trinity term, 

1814, by Littledak for the plaintiHf and Barnewall 
for the defendant, and was aftorwards, in consequence of 
a difficulty arising from the decision of Glennie v. Ed¬ 
munds in C. B. (a), adjourned into the Exchequer 
Chamber, and again argued by the same gentlemen 


for premiums 
on the balance 
of accounts 
between the 
bankrupt and 
himself. 


before the twelve Judges in last Easter term. For a 
report of this argument, in which a reference to the 
authorities quoted on the former argument will be found, 
see 2 Marsh. Hep. 561. 


t 


Lord Ellenborougii C. J., on this day delivered 
the judgment of the Court. 

This was a question on which some difference of 
opinion being supposed to be entertained between this 
Court and the Court of C. B., the case was argued in 
the Exchequer Chamber. It was an action on a policy 
of assurance (31st July, 1810,) subscribed by the de¬ 
fendant for 200/., at a premium of 10/. 10s. percent., 
with a stipulation for returns, on the ship Vedra , on a 
voyage a l anil from London to Rio Janeiro , with or 
without letters of marque, and back to the united 
kingdom. Loss by capture. One count of the declar¬ 
ation alleged the interest to be in John Leigh to the time 
of his bankruptcy, and to be in his assignees since that 


(«) See 4 Taunt. 775. 


time. 
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time. Another count alleged the interest to be in 
John Leigh. There were counts ioi* money hqd and 
received to the use of John Leigh beforfc his bankruptcy, 
for money paid by him before his bankruptcy, andjupon 
an account stated with him before his bankruptcy, and 
also for money had and received to the use of the 
assignees since the bankruptcy, and on ap account 
stated with them since the bankruptcy. Plea, the gene¬ 
ral issue. At the trial before me at the sittings after 
Hilary term, 1814, a verdict was found for the plaintiffs, 
subject to the opinion of the Court on the following 
case: The plaintiffs are assignees of John Leigh , (bank¬ 
rupt) under a commission issued on the 11 th of August, 
1811, upon an act of bankruptcy committed on the 9th 
of that month. John Leigh was merchant and owner 
of the ship Vedra , and lie was also an insurance broker. 
On the 3 J st of July, 1810, John Leigh effected the policy 
in question at Lloyd's on his own account, and which 
was subscribed t>y the defendant at 10 guineas per cent., 
with a stipulation for returns not material to the present 
case. The policy contained the usual acknowledgment 
by the defendant of the receipt of the premium, but the 
premium was not in fact paid to the defendant, but was 
carried by the defendant to the debit of an account sub¬ 
sisting between him and Leigh , in respect of other 
policies effected by Leigh , partly as broker and partly 
on his own account. The Vedra sailed in prosecution 
of her voyage in September 1810, and was captured on 
her homeward voyage on the 24th at November, 1811. 
At the time of the bankruptcy of Leigh, he was indebted 
to the defendant in the sum of 128/., which was made 
up of the premium on the policy in question, and of the 
premiums on other policies effected by Leigh , partly as 

broker 
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broker and partly on his own account, and Leigh at that 
time had credit Willi the defendant for 1 1)1. 19s. 1 id. 
for returns of premium and • settlements of general 
average, leaving a balance of 108/. Os. Id. due from 
Leigh to the defendant. The defendant refused to pay 
the loss upon the policy in question, contending that he 
had a right to set off the 108/. Os. Id., or that, at all 
events, he was entitled to set off the premium (21/.) on 
the policy in question. The question for the opinion of 
the Court is, whether the plaintiffs are entitled to re¬ 
cover the whole 2001., or whether the defendant is en¬ 
titled to have deducted likewise the sum of 108/. Os. Id. 
or 21 /., and the verdict is to be entered accordingly. 
After the argument in the Exchequer Chamber, it 
occurred to the Judges that this question very much 
depended on the construction of the 19th G. 2. c. 32., 
which haj not been adverted to in the argument. That 
statute, in the second section, provides, “ that the as¬ 
sured in any policy made upon a goo3 and valuable 
consideration shall be admitted to claim, and after the 
loss or contingency shall have happened (this relates to 
prospective and possible loss) to prove his or her debt, 
in like manner as if the loss had happened before the 
commission issued, (this is a case of a policy of assur¬ 
ance relating to the assured; I omit, therefore, what 
relates to the obligors on bottomree, or respondentia,) 
and shall receHte a proportionable dividend in like 
manner, and the bankrupt shall be discharged from the 
debt on the ^policy in like manner to all intents and 
purposes, ms if such loss happened before the commis¬ 
sion issued.” This statute relates to the case of a bank¬ 
rupt underwriter, and the case before the Court is that 
of a bankrupt assured. But the Judges are of opinion, 

that 
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that as the set-off is to be allowed in the case of the bank¬ 
rupt underwriter, by parity of reason there ought to 
be the same allowance jon the part of a bankrupt as¬ 
sured. The question must, in effect, be the same as if 
the underwriter had become bankrupt, the assured 
being indebted to him,mid remaining solvent; and, there¬ 
fore, it may be considered in that "way. If # a loss hap-* 
pen prior to the'bankruptcy of the underwriter, the 
assured is clearly entitled to prove it under the com¬ 
mission, and, consequently, to bring it into account. 
His title to do so is recognised by the stat. 19 G.2. 
c . 32. s. 2., which is founded upon it, and is an exten¬ 
sion of it; for, by that statute, although the loss do not 
happen till after the bankruptcy, still the assured is 
enabled to make his claim immediately, and to 'prove 
under the commissioif when the loss shall afterwards 
happen, and to receive a rateable dividend with the 
other creditors. This shews two things, first, that the 
amount of the loss is to be settled, and allowed under a 
commission of bankrupt, although the demand sounds 
in damages; and, secondly, that the perfect and entire 
division of the bankrupt’s estate must wait the event of 
the voyage; for the assured cannot have a rateable 
dividend, unless the assignees reserve a portion of the 
effects to answer a loss in making a distribution (if they 
do make one) before the event of the voyage is known. 
If the assured be indebted to the bankrupt underwriter, 
shall he on that account be deprived of the right which 

he would otherwise have to enter his claim and prove 

* 

his loss? And, if he is not deprived of it, he must 
cither have a right to reserve in his own hands so much 
of the debt owing by himself as will cover the loss, if 
it shall happen, or to require the assignees, upon pay- 
Vol. V. LI ment 


1816. 


Git aha Jt 
against 
Rusmxl. 



502 


CASES' in MICHAELMAS TEftM 


1816. 

Graham 

against 

Kiisbiu- 


ment to them, to reserve the money, or a portion of it, 
for him.* If this be not clone, the time of the happen¬ 
ing of the event, anil not the nature of the contract or 
of the .contingency, will give # the rule of decision ; and 
a contract which would have furnished an item of 
^nutual debt on his part upon an event happening yes¬ 
terday, will not ever furnish an item of mutual credit 
upon an event happening to-day. In the present case, 
the assured has become bankrupt; the underwriter, 
w'ho is the defendant, remaining solvent, and having an 
admitted claim to the sum of 108/. Os. If/., proveable 
against the estate of the bankrupt. The assignees con¬ 
tend, that they have a right to compel the defendant to 
pay them the whole 200/. due upon the policy, and that 

he must prove his own demand, and take his dividends 

# 

upon it upder the commission. But, as in taking an 
account between parties, the question, whether any par¬ 
ticular item shall be introduced into it, must depend 
upon the nature and character of the item itself, and 
not upon the side of the account at which it is to be 
placed ; and, as for the reasons already given, and from 
the operation of the stat. 10 G. 2. r. 32., the demand 
upon this policy would have constituted an item of 
mutual account if the underwriter had become bank¬ 
rupt ; we think it must also do so in the present case, 
where the assured has become a bankrupt; and, con¬ 
sequently, the defendant is entitled to deduct the 
108/. 0s. Id. due to him, and the verdict should be 
entered onlyjor the balance, viz. for 91/. 195 . Ilf/. 
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The Duke tie Montblcano against Cuui6TiN. ^ 

# 

r jpHE plaintiff, who was the ambassador from the court The Court will 
of Spain, brought assumpsit against th§ defendant * ., 

for money had and received, to which the defendant curity Sr cwu,’ 
appeared, and was served with a declaration de bene es$e* 

And now it was moved by Scarlett, for the defendant, 
that the plaintiff might give security for costs, upon an 
affidavit that the plaintiff had been applied to for this 
purpose, and had given no answer thereto. And it was 
said, in support of the motion, that the plaintiff, being 
a privileged person by act of parliament (a), it was the 
same as if he were bejfond sea, or out of the jurisdiction 
of the Court, there being no remedy against Thim to re¬ 
cover the costs; and Goodwin v. Archer (b) was cited. 

But, per Lord Ellenborough C. J. The case in 
Peere Williams was that of a servant to an ambassador^ 
and no precedent has been mentioned of a like proceed¬ 
ing in the case of an ambassador. The affidavit does 
not state that there is any intention on the part of the 
plaintiff’ to leave the country; and, considering that 
an ambassador is the immediate representative of the 
crowned head, whose servant he is, it would hardly be 
respectful, in the first instance, to exact such a security, 
unless there were pregnant reasons for believing it to be 
necessary. 

Per Curiam . Rule refused, 

(а) 7 Ann, r. 12. 

(б) 0 Pent Williams, 452, 1 Eq, Ca, Abr, 3#Q» j i, 

LI 2 



504 


CASES' in MICHAELMAS TERM 


1816 * 


Tuesday, 
November 2Gtf). 


Sharman against BeIl and Another. 


An award made 
by a barrister, 
1b whom all 
matters in dif¬ 
ference are re¬ 
ferred by an 
order of Nisi 
Prius, is final 
between the par¬ 
ties, unless for 
some objection, 
apparent on the 
face of the 
award, or some¬ 
thing amount¬ 
ing to miscon- 
duetbe imput- 
ablrfthe arbi¬ 
trator. 


x fa 


I N this action, whic|j was against the sheriff for a false 
return to a writ of fi. fa. against the goods of one 
Hill, there was a verdict for the plaintiff, damages 
200/., subject to the award of a gentleman at the bar, 
to whom all matters in difference between the parties 
were referred by an order of Nisi Prius, Hill being a 
party to the reference. The arbitrator made his award, 
by which he directed that the verdict should be entered 
for the plaintiff for 901. over and above the costs of the 
cause. 

« 

A rule tyisi having been obtained for setting aside this 
award, on the ground that the arbitrator had mistaken 
the law, in this, that whereas it appeared by the evidence 
before him that the warrant of attorney, upon which 
judgment was entered and the fi. fa. issued against 
HiU , was given collusively by Hill , and without any 
consideration from the plaintiff, nevertheless the arbi¬ 
trator was of opinion that he was concluded by the 
judgment. And the affidavit in support of the rule 
stated," that, after the arbitrator had heard the evidence, 
he expressed a doubt upon the law, and proposed that 
the case* should be argued before him by counsel, and 
that he was accordingly attended by counsel, when he 
stated to them that they were to take the case as it then 
stood, that no consideration had passed from the plain¬ 
tiff to Hill for the said judgment, and the case was 
accordingly argued before him upon that objection, 
among others. 

The 
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The Attorney-General and Scarlett , who shewed cause, 1816. 
objected that, as nothing appeared on the face of the Sharma , 

award to raise the question, it was not competent to one against 

of the parties to open* the award upon a surmise of 
error in point of law. And they insisted, that where a 
matter is referred generally to a barrister, his award js 
final, unless it can be shewn to be so notoriously against 
justice and his duty as an arbitrator, that misconduct 
must be inferred on his part; for which they cited Chacc 
v. Westmore. (a) 

Topping , Gurney , and Espinasse , contra, admitted 

that there was nothing of misconduct imputable to the 

arbitrator, and that the only ground upon which they 

could support the rule, was tfie arbitrator’s mistake in 

* 

point of law in treating the judgment as conclusive evi¬ 
dence of the debt. But they contended, that it was 
not necessary that the arbitrator’s reasons for making 
his award should appear upon the face of it, in order 
to enable the Court to examine them. And they relied 
on Kent v. Elstob. ( b ) 

Lord Ellenborough C. J. The rule laid down in 
Chace v. Westmore perfectly coincides with my opinion. 

Where the merits both in law and fact are referred to 
an arbitrator of competent knowledge, as we must pre¬ 
sume a gentleman at the bar to be, and there is not any 
question reserved by him, the Court will not open the 
award, unless something can be alleged amounting to 
a perverse misconstruction of the law, or misconduct 
pn the part of the arbitrator. This rule has, I believe, 

(a) 13 East, 357. (b)J5 East, 18. 

L 1 been 
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f 

been hitherto considered as guiding the practice of the 
Court, and I should fqpl unwilling to open a discussion 
upon it, as if we‘ doubted its propriety* The very 
object pf selecting a practitioner at the bar as an 
arbitrator is, that he carries with him a supposed com¬ 
petency and probity j f from whicli a confidence arises 
that he will‘■come to a just decision both on the law and 
the fact; and the Court will abide in this confidence, 
unless the contrary appears on the face of the award, or 
it is shewn by matter dehors that be has decided per¬ 
versely wrong. I remember that in Lord Kenyon's 
time this was considered to be the advantage of sub¬ 
mitting to a reference to a gentleman at the bar. The 
rule was acted upon in C/iace v. West more , and is quite 
consistent with the decision in Kent v. I'Jstob; or I 
should ratlipr say that that decision is a confirmation of 
the rule. The application to set aside the award in that 
case was entertained on the ground that a contempora¬ 
neous paper, containing the arbitrator’s reasons for 
making the award, was part of the award ; os to which 
it was observed by Lc Blanc J. (a), “ The paper in 
question was delivered, together with the award, by the 
arbitrator, as containing his reasons for coming to the 
conclusion, which he did; we must, therefore, take them 
to be such, as much as if they were inserted in the 
award itself.” Here, it appears, a doubt occurred to the 
mind of*thc arbitrator, which, by his desire, was ar¬ 
gued before him; and this, as it seems to me, so far 
from affording^a ground for setting this award aside, is 
a reason for holding it conclusive; because it shews that 
the arbitrator, after having all the information which 


lie 


(«) 5 East, 21. 
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he could derive from the assistance of counsel* upon the 1816. 
doubt which presented itself to his*mind, came to his * 

, • Sharman 

judgment advisedly; and it is not pjjctendcd that there against 
s Sklh* 

is any thing like misconduct imputable to him. If the 

arbitrator had raised the question upon the face*of the • 
award, the Court must have taken notice of it; the ar¬ 
bitrator upt having done this, 1 presume, the doubt* 
which he at first entertained was removed, and I think 
wc should be departing from the practice of the Court 
if we were now to discuss it. 

Bayeey J. I am of the same opinion. I have al¬ 
ways considered it as a rule, that where a matter is re¬ 
ferred to a gentleman at the bar, his award is conclusive, 
unless some question be raised on the face of the award, 
or upon some eollaterUl instrument which is to be con¬ 
sidered a? a part of it, as in Kent v. Elstob ; and I 
think it would be extremely inconvenient if it were 
otherwise. 

Holuoyd J. The same point has, I believe, been 
decided in the Court of Chancery. ( a ) 

Pei' Curiam. 

Rule discharged. 

(ct) See Voting v. Walker, Vcs.Jun. A r . 8. 361. 


LI A 
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1816. 


Tuesday, 
November 26'?it. 

An overseer of 
the poor is dis¬ 
charged by his 
bankruptcy and 
certificate from 
a debt due in 
respect of a 
cum of money 
in his hands, as 
overseer at the 
time of his 
bankruptcy, 
although this 
happen before 
the expiration 
of his year of 
office, before 
which time he 
cannot be com¬ 
pelled to ac¬ 
count. 


f. 

The King against Tucker. 


.RUCKER, one of the late overseers of the poor of the 
parish bf Harberton , in the county of Devon, was 
committed by two justices to the county gaol, until he 
should give in and verify his accounts as such overseer, 
and pay and yield up the monies due to the said parish. 
The case was this: Tucker and another were appointed 
overseers from Lady-day 1815, to Lady-day 1816, and 
took on them the said office; and Tucker received 
on account of the parish between Lady-day 1815, and 

4 

the end of January 1816, 952/. 4s. 6d., out of which he 
disbursed H70L 15s. 3d., leaving a balance in his hands 
of 181/. Ss. I0d. On the 6th of February, 1816, a com¬ 
mission of bankruptcy issued against hi pi, and he was 
declared bankrupt, and accounted under the commission 
for the balance, but having before the commission, ab¬ 
sconded from his house, the account books in his hands 
as overseer were taken away from his house by the 
churchwardens and overseer. At Lady-day , 1816, new 
overseers having been appointed, Tucker was summoned 
to attend, and did attend a vestry meeting, and there 
made up his accounts by checking them with the ac¬ 
count books in the hands of the overseers; from which 
it appeared, that the above balance was due from him 
to the parish •before he became bankrupt, and he offered 
to verify the account on oath. Afterwards he obtained 
his certificate, notwithstanding which, the justices issued 
their warrant upon the complaint of one of the overseers, 
that Tucker had not made and given in his account, and 

yielded 
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yielded up the monies and things claimed by the parish 
to them, the succeeding overseer^, under which, warrant 
he was carried before thb justices, and Committed as above, 
though he represented tb them what had passed, and 
that he had always been, and was then ready, to verify 
his account on oath; and that,, having obtained his 
certificate, he was not personally liable. And upon a 
rule nisi for a habeas corpus to discharge Tucker out of 
custody as to this commitment, the doubt was, if his 
bankruptcy and certificate discharged the debt. 


1816. 


The King 
against 
Tucker. 


9 


Nolan , who shewed cause, relied on Rex v. Egging- 
ton (a), which, however, he admitted, had not been 
approved of in Ex parte Exley. (b) But he argued, 
that an overseer is not like a mere trustee; he is in- 
dictable if he does not account and pay qver the ba¬ 
lance (c), though he cannot be called on to bring in his 
account until.the year expires, (d) Now, at the time of 
the defendant’s bankruptcy, there was not any debt due 
from him as overseer for which he could be sued, nor 
any one to whom he could pay it until his successor* 
were appointed ; consequently, this is not a debt provc- 
able under the commission within the statutes of 
bankrupt. 


But per Curiam. The money in his hands at the 
time of the bankruptcy was debitum in prcescnti, although 
he might only be accountable for it in futuro. 


(a) 1 T. R. 369. (b) 6 Vcs. 811. 

(c) Jlrx v. King, 2 Sir. 1268. Her v. Commins, 5 Mad. 119. 
{(I) Her v. Gibson, Fa!. 20, 


Gifford, 
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1816. Gifford who was in support of the rule, was not culled 

- upon by the Court! only he said, that it had been held, 

The Jung . * * J 

against with respect to the land-tax collectors, that any of the 

parishioners might prove. , 

» Rule absolute upon the defendant’s verifying his 

account, and undertaking nfat to bring any action. 


Tuesday, 
November 26th. 


Calvert against Eve hard. 


judgmentde a ru ^ c nisi for setting aside the judgment, so 

fendant it. too far as related to the costs, on the ground that the 

late to apply to 

the Court under debt at the time of action brought did not exceed 51., 
the Court of , , , „ . , .. , . 

Request’s act, and that the defendant at tin* tune ol contracting the 

jpriveMth e plain - debt, and thence hitherto, was a .resident inhabitant in 

tiff of costs. Sibsrtj, witliin the jurisdiction of the Court of Requests 

for that district («), in the county of Lincoln; it ap¬ 


peared that the original debt amounted to 91. 1 Is. 6d., 
but had been reduced by a payment of 5l. on account, 


and afterwards the defendant was served with a latitat 


at the suit of the plaintiff for the recovery of the dif¬ 
ference. Judgment passed by default, and a writ of 
enquiry was executed, and final judgment signed thereon 
before this rule was moved for, and execution issued 
against (he defendant’s goods. 


Richardson , who shewed cause, objected that the ap¬ 
plication was too late, and should have been made 

• • 

Ry slat. 47 C.5. c.7 K . it is enacted, that if any action be com¬ 
menced in ativ other court than the said Court of Requests, for any debt 
not exceeding I'd. the plaintiil shall riot, by reason of a verdict for him, or 
otherwise, have, or be entitled to any costs. 


before 
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Cajlvert 

against 

EveraUd. 


Abbott J. The ease cited by Mr. Andrews is dis¬ 
tinguishable, for there the defendant’s attorney gave the 
plaintiff’s attorney notice, that if lie entered up judg¬ 
ment for costs, the Court wotrld be moved to set it 
aside ; notwithstanding which the plaintiff’s attorney 
signed judgment for costs. 

Per Curium 

Rule discharged. 

(«) 1 Sir. 1C. (!') S ‘J~ 9. 

(,<’) -J U. Itl. 5M >. (-«) 'J B- x\ 
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t 

before final judgment. And he citedl Brampton v. 

Crabb («), Dunsler v. Day (6), and the opinion of 

• 9 

Puller J. in Barney v, T*ubb. (c) • 

Andrews , contra, relied on Fooii v. Coarc, (d) 

» 

Bayley J. It seems to me that tliis application ougnt 
to have been made before final judgment; because, 
regularly there should be a suggestion on the roll, 
which can only be made before judgment is entered. 


Wheelwright against Simons, Bail of Fles. 

Nuvrmbfj U6lli. 

J yHEEL fVIUGHT sued Pics in C. B, and arrested In debt on a 
him, upon an affidavit of debt, as acceptor of a bill ° f 

of exchange for 16//. 9.v. Id- Simons gtvfe bail to the 
action, entering into the usual recognizance in double co . ve . re ' 1111 the 

° ' original action 

, . _ ., , , . . a sum exceeding 

the sum sworn to, this Court staid the proceedings against the bail on payment of the debt 
sworn to, with inteicst and costs. 
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the sum 1 swo^n to. Wheelwright afterwards recovered 
against Fles, upoi'i a writ of enquiry after judgment by 
default, a sum beyond the amount of his acceptance, on 
the count for goods sold; and afterwards brought debt 
in this court against Simons upon his recognizance. 
Whereupon a rule nisi was obtaine d for staying the 
proceedings on payment of the debt sworn to and cost*. 

Campbell , who shewed cause, resisted the rule, on 

the ground, that, this being a recognizance of the Court 

of C. B., the rule of that Court must be applied to it, 

namely, that the bail is liable to tne full extent of the 
" * 

penalty of the recognizance, th *t is., double the amount 
of the sum sworn to (a): aliter , if the recognizance had 
been in this court, (b) ' 

r 

c 

F. Pollock , in support of the rule, sa ; d that in Dahl 
v. Johnson the Court of C B. seem to admit that the 
practice of this Court was more reasonable thar ! heir 
own. And he cited Carmcll v, Coai \ (t) 

And per Lord Eluenbojioi nil C. J. There seems 
to be no reason for varying our practice because this is 
a recognizance of the Court of C. B. 

ltule absolute on payment of the amount of the bill 
of exchange, interest, and costs, (d) 

(f/) Jhihl v. Johnson, 1 Hus. i\; Pul. ‘205. 

(5) Clarke v. Jirndsftuw, 1 Post, 90. 

(c ) 2 2%ww/. 107, (rt) See Tuld’s Pr, 6’tU eii. 274. 
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I 

Tho King against The Justices of Essay. 

PON a rule nisi for a mandamus to the justices of 

Essex, to receive an appeal against a gpoor’s-rate 
for the parish of Saffron Walden , which the justices had 
refused to receive at their last Midsummer quarter ses¬ 
sions, on the ground that it ought to have been made 
to die justices of the town sessions, the case was thus: 
The limits of the town and parish of Saffron Walden 
are eo-extensive. Toe town of Saffron Walden is a town 
corporate, and by the charter, (dated the 2(>lh Decem¬ 
ber, (j Will, 4' Mary), the mayov, during his mayoralty, 
and for out whole yeaV next ensuing, the recorder and 
the deputy recorder for the time being, and the two 
senior aldermen for die lime being, (making together 
t -'\ } are constituted justices within the town and pre¬ 
cincts thereof. The corporation q{ Saffron Walden have 
regularly held a court of quarter sessions from the dale 
of their charter. The mayor is elected from among 
the aldermen, and the aldermen Iron) the inhabitants of 
the town, and, except in the instance of the recorder 
and deputy recorder, the justices composing the court 
of quarter sessions must be resident in the parish of 
Saffron Walden. The mayor, in case of sicknsss or ab¬ 
sence from the town, may appoint a deputy from among 
the aldermen. The appellants gave regular notice to 
the parish officers of their intention to appeal, and also 
(among others) to the mayor and recorder, as being 
two of the persons in respect of whom they were over¬ 
rated; 


1816. 


Wednesday, 

November 27 th. 

. 

Where* corpor¬ 
ation justices 
consist of a 
greater number 
than four, an 
appeal lies m 
them at sessions 
against a poor 
rate, although 
there be less 
limn four who 
are devoid of 
interest in the 
question. 
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The Justices of 
Essex. 
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rated ; and tlk other town justices, except the deputy 

recorder, were alsb rated in the said assessment. 

% . 

Adams, who shewed causa* relied on stat. 43 Eliz. 
c. 2. s. 8., as giving authority to the town justices over 
-his appeal, which authority, he £aid, was not abridged, 
either by stat. 16 G. 2. c. 18. s. 3., which relates only to 
county justices, or by VJ G. 2. c. 88. s. 5., which only 
attaches where the number of corporation justices is less 
than four. 


Gurney , contra, argued that 17 G. 2. c. 38. s. 5., 
which gives an appeal to the county sessions where 
there are not four justice* in the corporation, must be 
construed as meaning four who have no interest; for 
otherwise it would he leaving to the parties themselves 
to determine their own cause, which would be contrary 
to first principles. And, therefore, per Holt C. J., the 
mayor of Hereford was laid by the heels, for sitting in 
judgment in a cause where he himself was lessor of the 
plaintiff in ejectment, though he by the charter was sole 
judge of the court, (a) So, where a justice joined in an 
order of removal from his own parish, the ohler was 
<juashed, for this was a judicial act, and the party in¬ 
terested was tacitly excepted, (b) And so, also, an 
order of sessions was quashed, because it concerned one 
of the justices named in the style of the Court, (c) 

The Court, thinking the case to be of general im¬ 
portance, desired time to look into the acts. 

Cur . adv. wilt. 

(u) Sail. 50G. (&) Great Charte and Kenning tan, Sir. 1173. 

(r) Foxham Ty thing, Salk. 6 07. \ 


Lord 
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Lord Ellenborougii C. J. now delivered {he judg¬ 
ment of the Court. * ^ T~~ 

In the case respectin'* the justices #f the borough of against 

1 n J , The Justices of 

Saffron Walden , which was depending yesterday, the Essex. 

Court took time to look into the several acts of parlia¬ 
ment, and cases referred to. Of the six corporation 

• • • ® • 
justices, consisting of the recorder, deputy-recorder, two 

senior aldermen, and two other persons, it was con¬ 
tended, that the last four were disqualified by law from 
sitting upon any appeal in any matter respecting the 
poor laws, as being, in respect of their inhabitancy and 
liability to be rated within the borough, on that account, 
incompetent, and that these being judicial acts, as per¬ 
sons interested, they wore, in the language of one of 
the cases cited, tacitly excepted. Ami the case of the 
parishes of Great. Ctiirtc and Kaminylon, 2 Sir. 1173., 
and of Fox/imn Tyfiting, in Com. il'ilfs, 2 Salk . 607., 
tverc relied on to this effect: but, upon looking into the 
statutes,' 4,7 ffliz. c. 2., 16 G. 2. r. IS., and 17 G. 2. 
c. 3S., we arc of opinion that the justices of the bo¬ 
rough o $ Saffron Walden are not disqualified from sitting 
as a court of appeal under the poor laws, on the ground 
of their being rated or chargeable with the rates of 
the place within which ihcir jurisdiction is to be exer¬ 
cised. By the 43 Eliz. c. 2. s. 8., as head officers of the 
town corporate, they being justices of the peace, have 
the same authority within the limits and precincts of 
their jurisdiction, as is limited, prescribed, and appointed 
by that act to justices of the peace of the county, “ and 
no other justices of the peace are to enter or meddle 
there.” Being invested with the like 1 jurisdiction, both 
original and appellate, on the subject of* the poor laws, 
with justices of the county, and with the sort of ne. in - 

iromittant 
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tromittant’ provision in their favour as to its exercise, 

which I have last stated, there occurred in Michaelmas 
» r • 

term, 16 G. 2., th/i case in 2 Sir* 1173., in which it was 
held that a justice could not join in removing a pauper 
from his own parish. This decision, in its letter, if it 
should continue to be acted upon as a general rule of 
law, would,have wholly disabled the justices of a great 
many towns corporate from acting in the execution of 
the poor laws, both in an original and in an appellate 
character, as justices in respect to the same; and it is 
fair to presume, from the very nearly contemporary 
date of the stat. 16 G. 2. c. 18. with this decision, that 
this act was introduced to obviate this inconvenience ; 
for reciting, “ that doubts had arisen, whether, accord¬ 
ing to the law r s and statutes then in force, his majesty’s 
justices of the peace might lawfully act in any case re¬ 
lating to the parishes and places to the rates and taxes 
of which such justices respectively are rated or charge¬ 
able,” it enacts, “That it shall and may'be lawful to 
and for all and every justice or justices of the peace for 
any county, riding, city, liberty, franchise, borough, or 
town corporate, within their respective jurisdictions, to 
make, do, and execute, all and every act or acts, 
matter or matters, thing or things, appertaining to their 
office as justice or justices of" the peace, so far as the 
same relates to the laws for the relief, maintenance, and 
settlement oi poor persons, or to any other laws con¬ 
cerning parochial taxes, levies, or rates, notwithstand¬ 
ing any such justice or justices of the peace is or are 
rated to or chargeable with the taxes, levies, or rates 
within any such parish, township, or place affected by 
any such act or acts of such justice or justices as afore¬ 
said.” However, inasmuch as, from the greatness of 

the 
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the number of'justices of the peace ibvj countics, the 181G. 
attendance of any particular justice* cou^L be spared " ~ 

upon appeals, it provides that that act, of anv thing against 

. n The Justices of 

therein contained, should, not authorize or empower Esbfx. 
any justice or justices of the peace for any county or * 
riding at large, to act <in the determination of any ap¬ 
peal to the quarter sessions for any such ^county or 
riding, from any order, matter, or thing relating to any 
such parish, township, or place where such justice 
or justices of the peace is or are so charged, taxed, or 
chargeable as aforesaid; any thing therein contained to 
the contrary notwithstanding.” Here, it will be ob¬ 
served, that “ justices of the peace for cities, liberties, 
franchises, boroughs, or towns corporate,” who are all* 
included by name in the enabling clause of this statute, 
are not included in this prohibitory provision in the 
case of appeals, which prohibition is confined*expressly 
t<,» justices of the peace for counties and ridings at large 
only. The *taf. 17G. 2. c. 38. s. 5., probably adverting 
to and meaning to obviate the danger of admitting jus- 
'Tices, under any bias or interest in the subject-matter 
of the appeal, to sit upon such appeals, where, from 
the smallness of the number of the attending justices, 
such bias or interest shall be likely to operate with pre¬ 
judicial effect upon the administration of justice, pro¬ 
vides, “ That in all corporations and franchises, which 
have not four justices of the peace, it shall and.mny be 
lawful for any person ©r persons, in any of the cases 
aforesaid, where an appeal is given by this act, to ap¬ 
peal, if he or they shall think fit, to the*ncxt general 
or quarter sessions of the peace for the couuty, riding, 
or division wherein such corporation or franchise is 
situate where the corporation justices consisted of a 
Vol. Y. Mm larger 
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1816. larger numbe| of persons than four, thinking it pro- 
Th~K~" bably unnecessary to interfere with the exclusive juris- 

against diction on fhis subject, which they derived under the 
The Justices of 

Esskx. 43 Eliz. c. 2. s. 8., which has already been observed 
* upon. We are, therefore, upon a view of the pro¬ 
visions of the several statutes referred to on this subject, 
and adverting to their policy and object, of opinion 
that the legislature meant, in the case of borough 
justices, (where the whole number of them was four or 
more), as in the present case, to leave their jurisdiction 
under 43 Eliz. entire, not curtailed or abridged, from 
suspicions of possible abuse; a liberal confidence on the 
part of the legislature, which ought to be repaid by the 
most perfect impartiality and justice on the part of those 
to whom such a jurisdiction is, under such circum¬ 
stances, entrusted. • 

Rule discharged. 


Wednesday, Draycott against Pilkington. 

November 27th. 


Plaintiff cannot 
treat a sham 
plea as a nul¬ 
lity, and sign 
judgment as 
for want of a 
plea, after he 
has given a 
rule to abide 
by the plea. 


'po debt on bond the defendant pleads a sham plea, 
viz. a set-off, for money due on an obligation, on 
a recognizance, and on simple contract. The plaintiff, 
after ruling the defendant to abide by his plea, signed 

judgment as for want of a plea. And, upon a rule for 

* 

setting aside this judgment, * 


Marryat , 'who shewed cause, contended, that the 
plea being a sham plea, apparent upon the face of it, 
for it required different modes of trial, might be treated 
as a nullity; and that the rule given to abide by the 

t plea* 
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plea, was not a waiver of the plaintiflj 
treat it. And Lockhart v. MackrWt ( 
Hawkins (b), were cited.* * 


s right so to 
Penfold v. 


Chitty r , contra, in support of the rule, distinguished 
this from Penfold v. Hawkins , because there, the action 
being on bond, the plea was pleaded as if tA an action 
upon promises. At all events, the rule to abide by the 
plea is a waiver, being an admission by the plaintiff that 
it is a plea. 


Lord Er.LENBOROUGH C. J. The Court has no doubt 
that this is a sham plea; and would have had no diffi¬ 
culty in dealing with it, had it not been for the rule to 
abide by the plea. But as the/plaintiff has treated it 
as a plea, by giving thtf defendant a rule to abide by it, 
he has precluded us, by the terms of the rule, from 
treating it as a nullity. I should have been glad to have 
so treated it,~if*I could. 

-‘ " --Per Curiam , Rule absolute, with¬ 

out costs, (c) 

(n) 5 T. It. 661. (b) 2 M. # S. 606. 

(c) Duberli/ v. Phillips, S. P., adjudged on the same day. Gijf yrd (or 
he plaintiff', Chilly control. 
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Thursday, 
November 28th. 

The costs of 
conveying a , 
defendant to 
gaol in execu¬ 
tion of his sen¬ 
tence. are rea¬ 
sonable costs 
within statute 
5 & 6 W. § M. 
c. 11. s. 3. to be 
allowed to the 
prosecutor 
where the in¬ 
dictment lias 
been removed 
by certiorari. 


i 

^ CASE^ in MICHAELMAS TERM 


The King against Gilbie. 

QILBIE was indicted for a* misdemeanor at the 
Northumberland, quarter sessions, and removed the 
same by certiorari into this Court, and was afterwards 
found guilty, and sentenced to two years’ imprisonment 
in the gaol for that county; in execution of which sen¬ 
tence he was conveyed thither at the prosecutor’s ex- 
pcncc. The Master, on taxing the costs, allowed this 
expence to the prosecutor. A rule nisi having been 
obtained for the Master to review his taxation, 

v 

Scarlett and Deacon shewed cause, and argued, that 
this allowance was warranted by stat. 5 & (i * WCty M. 
c. 11. s. 3., which enacts, “ That if the defendant pro¬ 
secuting the certiorari be convicted of* the ('Hence for 
which he was indicted, the Court of King’s Bench shall 
give reasonable costs to the prosecutor.” And they" 
urged, that if the indictment had been left with the 
sessions this cxpence would not have been incurred, 
because the defendant would have been on the spot; 
wherefore, it was by the defendant’s own act, who re¬ 
moved the indictment, that the cost was incurred; and 
it is a jxirt of the reasonable costs. The prosecutor, in 
discharge of his duty, had a right to see that the sen¬ 
tence of the Court was executed. 

C'kitty) contra, maintained, that the statute W. 8$ M. 
did not contemplate costs such as the present, nor, in¬ 
deed, any costs after judgment. And, as to the de¬ 
fendant 
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fendant being the occasion of this expenie, the sentence 
might as well have been to the pris&n ol^Jhis court as 
to the county gaol. The place, therefore, Jof imprison¬ 
ment was the act of the Court. The recognizance of 
the defendant extends to the costs of the trial, and not 

of execution. And *he cited Rex v. Cholsey (a), and 

* % * 

Queen v. Sumers. (6) » 
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Lord Ellenborough C. J. Under the terms of the 
recognizance the defendant was bound to pay all reason¬ 
able costs. These costs, if not immediately occasioned 
by the certiorari , were certainly incurred in conse¬ 
quence of it. If the indictment had remained below, 
no such expence would have been incurred. The 
defendant’s own act, therefore, ^may be said to have oc¬ 
casioned the expence.* It .is Reasonable that the defend¬ 
ant should bear the expence, for which no other fund 
is provided. 

^ t 

Bayley J. It is a part of the prosecution to carry 
ifTo its legal conclusion. 

Per Curiam , Rule discharged. 


(«) Cowp. 726. 


(b) Salk. 55. 



« 
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in MICHAELMAS TERM 


, REGULA GENERALIS. 

Wednesday next after 15 dajrs of St. Martin , 

* 57 Geo. 3. 

Whereas by a rule made in this court in Trinity 
term now last past, it was ordered (among other things), 
that the marshal of the Marshalsea of this Court pre¬ 
sent to the Judges of this Court, in their chamber at 
Westminster-JiaUy within the Jirst four days of every 
term, a list of all such prisoners as are supersedeable, 
shewing as to what actiqns, and on what account they 
are so, and as to what actions (if *any) they still remain 
not supersedeable. And whereas it sometimes happens 
that prisoners who would be supersedeable, according 
to the general rules and practice of the Coarty may not 
be entitled to their supersedeas or discharge, by reason 
of some special matter unknown to the marshal; ancMt' 
is expedient that such special matter should in all cases 
be made known to the marshal, in order to the better 
preparing the lists required by the said recited rule. 
Now it is hereby ordered by the Court, that if by rea¬ 
son of any writ of error, special order of the Court, 
agreement of parties, or other special matter, any pri¬ 
soner, now or hereafter to be detained in the actual 
custody of the marshal, be not now or hereafter may 
not become entitled to a supersedeas or discharge to 
which such prisoners would, according to the general 
rules and practice of this Court, be otherwise entitled 
for want of declaring, proceeding to judgment or charg¬ 
ing 
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ing in execution within the times prescribed by such 
general rules and practice, then and "in ev^|y such case, 
the plaintiff or plaintiffs at whose suit sjch prisoner 
now is or hereafter may qp shall be so detained in cus¬ 
tody shall, with all convenient speed, give notice in 
writing of such writ of error, special order, agreement, 
or other special matter, to the marshal, upon pain of* 
losing the right to detain such prisoner in custody by 
reason of such special matter. And the marshal shall 
forthwith, after the receipt of such notice* cause the 
matter thereof to be entered in the books of the prison, 
and shall also present to the Judges of this court, from 
time to time, a list of all the prisoners to whom such 
special matter shall relate, shewing such special matter, 
together with the list of prisoners supersedeable, as re¬ 
quired by the said recited jul& 
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I'N D IS 4 

TO THE 


PRINCIPAL 


ABANDONMENT. 

See Insurance, 2. 3. 7. 

ACCEPTANCE. 

See Pleading, 3-. 

ACCOUNT STATED. 2 

See Evidence, 2. 

Yffidavit. 

An affidavit of’ debt for money lent 
ur/d for goods sold and delivered, 
and for work and labour is irregu¬ 
lar, if it omrt to state that it was 
“ at the instance and request of 
defendant,’’ although it state that 
it was “ to and for his use, and on 
h is behal f.” Durnford v. Messiier, 

M. 57 G 3. Page 446 

AGENT. 

See Bills of Exchange, 3. Prin¬ 
cipal and Agent. 

ANNUITY. 

1. If a bond and warrant of attorney 
and indenture be made to secure an 
annuity, thp memorial of the bond 
and warrant of attorney need not 
express for whose life the annuity 
Vol. V. 


MATTERS. 


is granted, if it be expressed in the 
memorial of the indenture, which 
recites the said bond and warrant 
of attorney, for whose life the said 
annuity is granted. Hanger v. I he 
Earl of Chesterfield , E. 56 G. 3. 

- Page2 

. Where an annuity was secured by 
bond and warrant of attorney, and 
by indenture charging lands, and 
the indenture stated the annuity to 
be granted in consideration of 
10501. paid by the grantee to the 
grantor, on which was indorsed a 
receipt for the money from the 
grantee, by payment of T. H. his 
agent, and the indenture also con¬ 
tained a proviso, that execution 
should not be taken out upon the 
warrant of attorney until 40 days 
after the day limited for payment 
of the annuity; and the memorial 
set forth tlje bond with its date, 
and the indenture as bear.ng even 
date therewith, but omitted any 
mention of the proviso: Id that 

the njemorial sufficiently contained 
the date of the indenture, and need 
not set forth the proviso : and that 
the receipt coupled with the inden¬ 
ture, sufficiently described the per¬ 
son by whom the consideration 
N n was 
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BAIL*. 


aVard. 

was paid. Doe dehi. Mason and 
Others v. Phillips’, M. a 7 G^3. 

I "Page 3Q9 

1. An appeal against overseer’s ac¬ 
counts must be fo the next general 
quarteV sessions, after the allow¬ 
ance of the accounts. The 17 G. 2. 
c. 38. s. 4. is, in this respect, a re¬ 
peal of the 43 Eliz. c.2. s. 6. Ilex 
v. The Justices of Worcestershire , 
M. 57 G. 3. 457 

Where corporation justices con¬ 
sist of a greater number than four, 
an appeal lies to them at sessions 
against a poor rate, although there 
be less than four who are devoid of 
interest in the question. Hex v. 
The Justices of Essex, M. 57 G, 3. 

513 

APPRENTICE. 

An infant may bind himself appren¬ 
tice by indenture, because it is for 
his benefit; and, though he be a 
pauper in the parish workhouse at 
the time of the binding, and the 
parish officers pay the premium, 
yet it is not necessary that they 
should sign the indenture, or that 
the justices should assent thereto, 
if the apprentice be not a parish 
apprentice within the meaning of 
the stat. 43 Eliz. c. 2. The King 
v. The Inhabitants of Arundel , T. 
56 G 3. ' 257 

ATTORNEY. 

See Practice, 4. 

An attorney does not'lose his privi¬ 
lege by neglecting to renew his 
certificate at the expiration of his 
former certificate, if he renew it 
within the space of one year. 
Skirroiv v. Tagg, T. 56 G. $. 281 

AWARD. 

Submission to the arbitrament of 
two, and in case they disagree, to 


the umpirage of a third, so that 
the arbitrators made their award 
on or before a day certain, and the 
umpire, if they should differ, before 
a subsequent day: and the umpire 
made bis award before the tune 
given to arbitrators expired: Held 
that the umpirage need not state 
that th*e arbitrators bad disagreed. 
Sprigens v. T. Nash and II. Nash , 
T. 56 G. 3. Page 193 

2. An award made by a barrister to 
whom all matters in difference are 
referred by an order of Nisi Prius, 
is final between the parties, unless 
for some objection, apparent on 
the face of the award, or something 
amounting to misconduct be im¬ 
putable to the arbitrator. Sharman 
v. Bell and Another , M. 57 G. 3. 

504 

v BAIL. 

1. Whortf plaintiff held defendant to 

bail before the cause of action ac¬ 
crued, and afterwards discontinued 
and paid costs, and then arrested 
him de novo f’ot tbo^'mie cause, 
after it accrued; the Court dis¬ 
charged defendant on common 
bail. Wheelwright v. Joseph , E. 
56 G. 3. 93 

2. A sheriff is bound to let his pri¬ 

soner, arrested upon mesne process, 
at large, upon reasonable sureties; 
and a bond with five sureties, three 
of whom are respectively worth 
more than the penalty of the bond, 
is sufficient, though the other two 
are worth less than the penalty. 
The addition of another obligor 
after the bond has been executed, 
but before the sheriff’has accepted 
it, with the assent of the sheriff 
and the prior obligors, does not 
vacate the bond, or make a new 
stamp necessary. Matsonv.Booth, 
T. 56 G. 3. 223 

3. In order to found proceedings 
against the bail in the action, the 
ca. sa. must be entered in the book 

at 



BANKRUPT. 


at the sheriff's office, kept there 
for that purpose. Hutton v. Beu- 

. ben, T. 56 G. S. Page 323 

4. In debt on a recognizance of bail 
taken in C. B,, where pldintiff had 
recovered in the original action a 
stun exceeding the sura sworn to, 
this Court staid the proceedings 
against the bail on payment of the 
debt sworn to, with interest and 
costs. Wheelwright v. Simo?is, Bail 
of JFles. M. 51 G. 3. ,511 

BANKRUPT. 

See Evidence, 4. Pleading, 4. 

PROPERTY, 2. SeT-OFK, 2- 

1. A covenant in an indenture made 

between A. and B. (assigning to 
A. 4350/. payable under articles 
of agreement by I. S. to B. by in¬ 
stalments) that in case the said 
sum, or any instalment ^hereop 1 ' 
should not be paid to 1 the 

times and in the manner provided 
for by the articles, B. would, upon 
demand, pay to A. the said, sum, 
or so mu<&,Uho»r<?of as should not 
be paid at the times, &c., was held 
not to be discharged by the bank¬ 
ruptcy of B. as to any instalments 
accruing due after the bankrupt¬ 
cy : this not being a matter prove- 
able under the commission, either 
by s. 9. or s. 17. of 49 G. 3. 
c. 149. Hoff ham v. Foudrinier , 
E. 56 G. 3. 21 

2. A creditor, being ignorant that 

an act of bankruptcy had been 
committed by his debtor, executed 
a composition deed for the amount 
of his debt, and received a divi¬ 
dend under it: Held, that he 
might, notwithstanding, become a 
petitioning creditor, in respect of 
the original debt. Doe on the De¬ 
mise of Pitcher v. Anderson and 
Another, T.56 G. 3. 161 

3. Where one of two partners, who 
iVere country bankers, became 
fcahkrupts, and defendants, being 


BILLS OF EXCHANGE, &c. 527*. 

holders of their notes, obtained 
payment pT part of them from the 
• London 'jpanher, at whose house 
thdy w$rfe payable, out of the 
funds in thek. hands belonging to 
the country flunk, and the solvent 
partner, knowing of the bankrupt¬ 
cy, procured a debtor to the firm, 
to give hia bill in part, satisfaction 
Of his debt!, and indorsed and de¬ 
livered the same to defendants, in 
payment of the residue of the 
notes in their hands, and afterwards 
became bankrupt: Held, that the 
assignees could not recover from 
defendants the monies so paid to 
them by the London banker, nor 
the proceeds of the said bill. D. 
Harvey and Others , Assignees of 
M. B. Harvey, and I. IV. Harvey, 
Bankrupts, v. Crickctt and Others , 
M. 57 G. S. Page 336 

k An oversedV of the poor is dis¬ 
charged bv his bankruptcy and 
certificate Prom a debt due in re¬ 
spect of a sum of money in bis 
hands, as overseer at the time of 
his bankruptcy, although this hap¬ 
pen before the expiration of his 
year of office, before which time 
he cannot be compelled to account. 
Rex v. Tucker , M. 57 G. 3. 508 

BARREN LAND. 

See Tithe. 

• 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

See Pleading# 3. Variance, I. 

Wlf'fSTESS. 

1. A country banker, with whrjin a 
bill of exchange, payable in Lon¬ 
don , is deposited, has an entire day 
after receiving notice of its dis¬ 
honour, to transmit the same to his 
customer, so that notice by the 
next day’s post, though it be not 
the next post, will be time enough: 
therefore where the indorsee of a 
N n 2 bill 
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bill payable at a banker’s in Lon¬ 
don, deposited it with his bankers 
in the country, who caused it to be 
duly presented foivpaynfcent on the 
14th, when it was dishonoured, and 
notice sent by the post to the 
country bankers prithe 15th, which 
reached them on the morning of 
the 17th (being Sunday), and they 
on the next day, sent notice by tjie 
post to th’e indorsee, cut not before 
twelve at noon, at which time the 
post set out for the place where 
the indorsee resided.: Held that 
this notice was within time. Bray 
and Others v. Hadwen, E. 56 G 3. 

Page 68 

2. The drawer of a bill of exchange 
is not discharged by the want of 
notice of non-acceptance, where 
the bill has passed into the hands 
of a bona Jide indorsee for value, 
who had no knowledge of the dis¬ 
honour. Dunn and Another v. 
O'Keeffe, in error, T. 56 G. 3. 282 

3. An agent to a couhtry bank, to 

whom plaintiff sent a sum of money, 
in order to procure a bill upon 
London, drew in his own name for 
the amount upon the firm in Lon¬ 
don, the two firms being the same: 
Held, that the agent was liable as 
drawer, although plaintiff knew that 
he was agent, and supposed that the 
bill was drawn by him as such, and 
on account of* the country bank, 
to which the agent paid over the 
money. Lcadhitter v. Farrow, AT. 
57 G. 3. 345 

BILL OF SALE. 

See Stamps, 2. 

, BONA NOTABILIA. 

Probate in the Court oftthe arch¬ 
deacon of Sudbury, to whom the 
bishop granted full potver to prove 
the wills of all persons deceased, 
within the archdeaconry, was held 
good, the testator having died 


CONDITION. 

i 

within the said archdeaconry ; al¬ 
though he was possessed of a term 
of years in lands lying within 
another archdeaconry in the same 
diocese. Rex v. W. Yonge, D. D. 

E.56G.3. Page 119 

« 

BOROUGH. 

. See Justices. 

CHURCH RATE. 

Under 53 G. 3. c. 127. s. 7. a party 
summoned before two justices for 
non-payment of a church-rate, may 
give them notice that he disputes 
the validity of the rate, or his lia¬ 
bility to pay the same, although no 
proceeding is commenced in the 
Ecclesiastical Court; and where a 
party so summoned, told the jus¬ 
tices that, he wouldbring an action 
against any person who ventured 
.. to levy the rate, as he thought he 
/•do right to pay, because he 
had no claim to or seat in the 
chapel: Held that this was suffi¬ 
cient notice. Rex v. The Chapel- 
wardens of M'ltvMCy T. 56(1.3. 

248 

COMPOSITION. 

See Bankrupt, 2. 

CONDITION. 

The condition of a bond, which re¬ 
cited the purchase from W. by 
plaintiffs of lands, was to save them 
and the lands harmless from all 
manner of mortgages, judgments, 
extents, executions, and other in¬ 
cumbrances, had and obtained, or 
thereafter to be had and obtained, 
by T. T. or any other person ; and 
it was held to bind the obligor 
against the wrongful entry of T. T., 
being particular against the acts of 
a particular person. Nash and 
Another v. Palmer, M. 57 G. 3. 

374 

CON- 
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CONVICTION. 

Two justices may proceed under 
12 G. 3. c. 61. s.18. to adjadge a 
forfeiture of gun-powder unlaw¬ 
fully conveyed to the person seiz¬ 
ing the same ; but the ^conviction 
must shew that the person to whom 
it is adjudged is the person who 
seized, its being adjudged to T. G., 
the person who seized the same, 
without more, is insufficient. Rex 
v. Thomas Smithy E. 56 G. 3. 

Page 133 

2. Upon a conviction under statute 
5 Ann. c. 14. s. 2. against a carrier 
for having game in his possession, 
it is sufficient if in the information 
and adjudication, the qualifications 
mentioned in statute 22 and 23 
Car. 2. c. 25. s. 3. be negative^ 
without negativing themiwyjie««vi- 
dence. Hex v. Turner, T. 56 G. 3. 

206 

3. A conviction by two justices under 
statute 17 G. 2,, c. 38. upoft com¬ 
plaint of*tiie overseers of a parish 
against the late overseer, for refus¬ 
ing and neglecting to deliver over 
to them a certain book belonging 
to the parish called the Bastardy 
Ledger, convicting him of the said 
offence, and adjudging that he 
should be committed to the com¬ 
mon gaol, to be safely kept until 
he should have yielded up all and 
every the books concerning his said 
office of overseer belonging to the 
parish, was held void, as to the ad¬ 
judication respecting the imprison¬ 
ment, for excess, the same extend¬ 
ing beyond what was previously 
required of the person convicted ; 
and a warrant of commitment, 
founded on this conviction, and 
directing the gaoler to keep him 
in the terms of the adjudication, 
was also holden void in toto, for 
which trespass and false imprison¬ 
ment would lie against the justices, 
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although the conviction had not 
been qulshe^. Groome v. Forres¬ 
ter, D-D. and Another, T. 56 G. 3. 
* Page 314 

copIhold. . 

See Surrender. 

'coroner. 

See Practice, 1. 

COSTS. 

See Practice, 2. 

1. Compensation for loss of time dis¬ 

allowed to two merchants coming 
from abroad as witnesses. Moor 
v. Adam, E. 56 G. 3. 156 

2. The Court will not compel a fo¬ 
reign ambassador to give security 
for costs. The Duke de Montel- 
lano v. Christin , M. 57 G. 3. 503 

3. After final judgment, defendant is 

too late to apply to the Court un¬ 
der the court of request’s act, in 
order to deprive the plaintiff of 
costs. Calvert v. Everard, M. 
57 G. 3. 510 

4. The costs of conveying a defend¬ 

ant to gaol in execution of his sen¬ 
tence, are reasonable costs within 
statute 5 & 6 W. Sf M. c. 11. s. 3. 
to be allowed to the prosecutor 
where the indictment has been re¬ 
moved by certiorari. Hex v. Gil- 
bie , M. 57 G. 3. 520 

COVENANT. 

See Condition. 

Where I. B-, being seised in fee, 
conveyed to defendant and T. J. 
their heirs and assigns, to the use 
that I. B. his heirs and assigns, 
might have and take to his use a 
rent certain to be issuing out of 
the premises, and subject to the 
said rent, to tfre use of defendant, 
his heirs and assigns, and defend¬ 
ant covenanted with I. B. t his heirs 
Nn 3 and 
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DEVISE. 

f 

and assigns, to paj r to him, his 
hejrs and assigns, the said x-ent, 
and to hpdd within o#? year, “one 
or more rpcsguagfcs op the pre¬ 
mises for better securit g th6 said 
rent, and I. B. within one year 
demised thp said rept to plaintiffs 
for 10b() years: Held, that cove¬ 
nant would not lie forthe plaintiffs 
for nonpayment of thq rent, or for 
not building of the messuages, for 
the covenant was pergonal to /. B. 
Mlines and Others v. Branch, M. 
57 G. 3. Page 411 

DESCENT. 

Spe Devisp, 1. 

DEVISE. 

1. Devise of his estates to his wife 
for life, and after her decease to 
his son (his heir at Jaw) charged 
with the yearly payment of 1 QOl. 
to his daughter fpr her life, and at 
her decease with the sum of 1500/. 
tp be divided among her children; 
or if no child, to be disposed of as 
she should direct; and in default 
of payment of either of the said 
sums within the time appointed, 
to G. 1\, his heirs, administrators, 
and assigns, in trust, to raise the 
100/. out of tlie rents and profits, 
and the 1500/. by sale or mortgage 
of a sufficient part of the lands, 
and subject to the said charges 
and trust to his said son, his heirs, 
executors, administrators, and as¬ 
signs : Held, the son took by de¬ 
scent and not by purchase. Chap- 
liny Clerk, v. Leroi^x, E, 56 G. 3. 

14! 

2. Devise to W. ope of the sons pf 
my .sister A. If,, before marriage 
for his natural life, and ^rom and 
after his decease to the heirs of 
the body of If. lawfully issuing, in 
such shares as W., by deed or will, 
shall appoint, and for want of such 
appointment, to the heirs of the 
hg«y of W. lawfully issuing, share 


and share alike, as tenants in com¬ 
mon, and if but one child, the 
whole to such child; and for want 
of such issue, to my right heirs for 
ever: ^Jeltj, that W. and Jus ehil- 
4rtyi, who were horn after the death 
of testator, tpok only estates for 
life. Paedem. Wright and Others , 
v. Jemm and Others, E. 56 G. 3. 

Page 95 

3- “ Peyjse pf thg interest of all my 
land property, whether houses, 
bank-stock, or cash, after discharg¬ 
ing nxy debts, Jo my wife; and 
after her demise to my brother W. 
for life, but not to cut, fall, or de¬ 
stroy any thing of the estate; and 
after hjg jefeeease into my sister C.’s 
family, tp go in heirship for ever:” 
Held, that the real estate passed 
in entirety to tjxe eldest son and 
heir of C. in fee. Doe dent. Chat- 

v tawayv . Smith and Wife, E. 56 G.3. 

\ * ^ 126 

4- Vtbere testatrix being seised in 
fee of an undivided fifth part, and 
pf a moiety of another undivided 
{jfth part, devised “ my share of 
the |3astile and ortxWrestates, situ¬ 
ate at C., and now in the occupa¬ 
tions of T. and C. to my sister, 
C. If'".,” this was held to pass a fee. 
The Rev. Samuel Paris, Clerk , 
Thomas Arnold, Ann Watts , 
Widow, Elizabeth Watts, and Henry 
Watts, Plaintiffs ; and George Mil¬ 
ler, William Deeming, and Caro- 

* line, his wife, Defendants, M. 
57 G. 3. 408 

5. Devise to I. N., Ips heirs, and as¬ 
signs for ever, and if I. N. shall 
happen to die without any issue of 
his body, lawfully begotten on the 
body of his present wife, or of any 
subsequent wife or wives, the Jands, 
&e., afore given to I. N., and his 
heirs after the death of /. N. } $nd 
his wife or wives aforesaid, shall 
go and remain to all the children 
of M. D., share and share alike, 
to hold as tenants in common: 

Hold, 
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DISTRESS. 
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Held, that J. N. having died with¬ 
out issue in the lifetime of the tes¬ 
tatrix, leaving a widow who survived 
testatrix, the remainder to the, 
children of M. D., which would 
have been a contingent remainder 
if /. N. had survived testatrix, 
might take effect as an executory 
devise, so $s to preserve the limit¬ 
ation to the children* of ikf. D-, 
and that the children of M. D., 
living at the death of testatrix, to¬ 
gether with an afterborn child, took 
an estate for life in equal shares, 
at the death of the widow of I. N 
and that the shares of such of the 
children as died after testatrix, and 
before the widow of I. A’., did not 
pass to the survivors, but went to 
the heir at law of testatrix. Doe 
deni. Scott and Others v. Roach and 
Others, M. 57 G. 3. Page 482 
(t . Devise to the use of trustees in 
fee, in trust (after payment, 'of 
debts) to receive the the 

benefit of her brother M. S.> his 
wife and children, all or any of 
them, during his life, as they should 
think pfopwi, and after his decease, 
in trust for her nephew, &c.: Held, 
that M. S., who, after the death of 
testatrix, by permission of the trus¬ 
tees, occupied until his death, a 
cottage in the township where the 
lands devised w'ere situate, did not 
acquire a settlement thereby, the 
rents and profits of said lands 
been insufficient to pay tes- 
; debts ; and M. S., at the 
testatrix’s decease, and from that 
time until his own decease, being 
an uncertificated bankrupt. Rex 
v. The Inhabitants of Darlington, 
M. 57 G. 3. 493 


having 
tatrix s 


DISTRESS. 

Sec Fraudulent Removal. 

The statute 11 G. 2. c. 19. empower¬ 
ing landlords to follow goods frau¬ 
dulently and clandestinely carried 
off the premises within 30 clays. 


applies to the goods of the tenant 
only, and*not those of a stranger; 
#whfrefjpre a plea justifying the fol¬ 
lowing goods off the premises, and 
distraining them for rent arrear, 
mustshew that they were the 
tenant’s gooi^s. Thornton v. Adams 
and Others , E. 56 G. 3» Page 38 

, I>pCKAGE RATE. 

By the Liverpool dock act, 51 G. 3. 
c. 143. (Local and Personal) a ship 
which cleared outwards from that 
port to St. Domingo , where she 
discharged her cargo, reloaded for 
London, and there discharged that 
cargo, loaded again for Liverpool, 
and arrived there with the last 
mentioned cargo, was held liable 
to pay a dockage rate according to 
the rate payable from London only,, 
and not from St-Domingo. The 
Trustees of the Liverpool Docks v. 
Gladstone and Another, M . 57 G 3. 

, 328 


EJECTMENT. 

See Practice, 6. 

EVIDENCE. 

See Power, 2. Quo Warranto 
Variance. 

1. A judgment in ejectment upon the 
several demises of two, was held 
to be evidence to support trespass 
quare claus. freg. brought by them 
jointly. Chamier and Plestovo v. 
Clingo and Willett, E. 56 G. 3. 64 

2. Proof of the acknowledgment of 

one item of debt only, is good to 
support a count upon an account 
stated. Highmore v. Primrose , E. 
56 G. 3. • 65 

3. Entries in the minute book of the 
Quarter Sessions for London , that 
L T. was a prisoner (on a day cer¬ 
tain) for debt in the Fleet Prison, 
and was discharged, and that C. 
was chosen assignee of his estate, 

Nn 4 together 
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together with proof of the assign¬ 
ment, and that I. T. took^thd oath 
prescribed by the 51 G.3. c . 125. 
(Insolvent Act) upon be(pg dis¬ 
charged, were held sufficient to 
^support the title of» C. claiming in 
ejectment as assignee of the estate 
of/. T. under the said act, without 
proving that /. T. was a prisoner on 
the day mentioned in the said act. 
I)oe dcm. Cookson v. W.Thorp , E. 
56 G. 3. Page 72 

■1. A writ of supersedeas reciting 
that a commission of bankruptcy 
issued on a day certain, is evidence 
to shew that such a commission 
issued on that day. Gervis and 
Others , Assignees of Abraham , a 
Bankrupt , v. The Company of Pro¬ 
prietors of the Grand Western Ca¬ 
nal, E. 56 G. 3. 76 

5. In covenant, upon non est factum, 
with a notice of set oft', the defend, 
ant cannot go into evidence upon 
the set-off. Oldenshaiv v. Thomp¬ 
son, T. 56 G. 3. 164- 

FELONY. 

The statute 42 G. 3. c. 85. for trying 
and punishing in Great Britain 
persons holding public employ¬ 
ments for offences committed 
abroad, does not extend to felonies. 
The Kittg v. Shawe, M . 57 G. 3. 
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FINE AND NON-CLAIM. 
Devise to trustees in fee, in trust to 
permit A. II. to receive the rents 
and profits for life; remainder to 
,W. IT. in tail; remainder to I. S. 
in fee: Held, that a fine with pro¬ 
clamations, levied by W. H, to a 
stranger in the life time of A. H., 
was void; and therefore, thf heir 
of I. S. was not barred by non- 
claim and want of entry. Doe 
dem. James and Wife v, Harris , 
M. 57 G. 3, 326 

FLAG OFFICER. 

See Freight. 


GOODS SOLjb, Src. 

FRAUDULENT REMOVAL. 

A creditor may, with the assent of a 

1 debtor, take possession of the goods 
of his debtor, and remove them 
from yie premises, for the purpose 
of satisfying a bona fide debt, with¬ 
out incurring the penalty of stat. 
11 G. 2. Or 19. s. 3. against persons 
assisting the tenant in removing his 
goods from the premises; although 
the creditor takes possession know¬ 
ing the debtor to be in distressed 
circumstances, and under an ap¬ 
prehension that the landlord will 
distrain. Bach v. Meats and An¬ 
other, T. 56 G. 3. Page 200 

FREIGHT. 

See Insurance, 3. 

A flag officer commanding on a 
foreign station, is not entitled to 
{iny share of the freight paid by 
private merchants to the captain of 
a shlfT®^ war, for the conveyance 
of private treasure on board the 
said ship to this country, in pursu¬ 
ance of orders issued to the captain 
by the flag officer, turdwrshe autho¬ 
rity of the admiralty. Sir John 
Borlase Warren v. Shirreff, E. 
56 G. 3. 32 

GAME, 

See Conviction, 2. 

GOODS SOLD AND DELI¬ 
VERED. 

Where plaintiffs, having received an 
order from defendant for goods, 
shipped them, and transmitted to 
him the bill of lading, endorsed, 
making the goods deliverable to 
order or assigns, and on their 
arrival the captain withheld the 
goods, in consequence of defendant 
having refused to accept a bill 
drawp on him for the price; and 
thereupon defendant recovered in 
trover against the captain : Held, 
that plaintiffs might have an action 

I for goods sold and delivered, for 
the delivery of the goods was com¬ 
plete 
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pleteas between them and defend¬ 
ant, by the delivery on board the 
ship. Groning and Another v. 
Mend ham, T. 56 G.$. Page 189 

INDICTMENT* 

See Pleading, 2. 

INSURANCE. 

See License. Set-off, 1. 

. A policy on freight, at and from 
the ship’s port of loading at .7. to 
her port of discharge, with leave to 
call at intermediate ports, begin¬ 
ning the adventure on the goods 
from the loading, as aforesaid, ivith 
leave to discharge, exchange, and 
take on board goods, at any port she 
may call at, without being deemed 
a deviation, covers the freight of 
goods loaded at an intermediate 
port; and therefore where the # ship 
having sailed with a oirgo loaded at 
was during the vopf’g'tf'cast on 
shore at an intermediate port, and 
lost a part of her cargo, and took 
on board other goods at that port 
to compietd her cargo, and arrived 
at her port of discharge, and earned 
freight; Held that the assured, who 
had abandoned to the underwriter 
upon intelligence of the loss, and 
had adjusted with them as for a 
total loss, was liable to the under¬ 
writer for the freight of that part 
of the cargo loaded at the inter¬ 
mediate port, after deducting the 
expences attendant upon procuring 
the said freight. Barclay v. Stir¬ 
ling and Another, E. 56 G. 3. 6 

. A loss of voyage for the season by 
perils of the sea, is not a ground of 
abandonment upon a policy on 
goods, with a clause of warranty, 
free from average, &c. where the 
cargo is in safety, and not of such 
a perishable nature as to make the 
loss of voyage a loss of the com¬ 
modity, although the ship be ren¬ 
dered incapable of proceeding in 
the voyage. 
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The assured are bound to give 
rJbtiose of abandonment at the earli¬ 
est opportunity ; notice given five 
* day^ after they received intelli¬ 
gence of the loss, was held too late. 

If one of several jointly interest¬ 
ed in a cargo, effect! an insurance 
for the benefit of all, he may give 
notice of abandpnment for all. 
Hunt and Others v. The Royal 
Exchange Assurance, E. 56 G. 3. 

Page 47 

3. An abandonment to the under¬ 

writer on ship transfers the freight 
subsequently earned as incident 
to the ship. Therefore, where 
ship and freight were insured by 
separate sets of underwriters, and 
the ship being a general ship, was 
captured, and ship and freight 
were abandoned to the respective 
underwriters, who paid each a total 
loss; and the ship being re-cap- 
turedj performed her voyage and 
earned freight; which was received* 
by the defendant for the use of 
those who were legally entitled • 
thereto: Held, that the under¬ 
writer on ship was entitled to re¬ 
cover. Case v. Davidson and 
Others, E. 56 G. 3. 79 

4. Policy on goods at and from 
Stockholm to Stvinemunde; and 
the ship being driven into Wisby , 
on 30th May, and detained there 
till the 9th October, the assured, 
on 1st July, wrote to their agents 
in London, “ that the captain had 
been ordered to proceed to Ko- 
nigsberg, as they were not certain 
whethet the enemy might be at 
Stoinemunde or not, and that the 
passage to Konigsberg was nearly 
the same, but rather the shortest 
afid safest, and they desired the 
agents to arrange the matter with . 
the underwriters," which letter the 
agents receiving on the 12th July, 
applied to the underwriters„ for 
their consent to alter, ne policy, 
by adding the words " Konigsberg 

or 
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or Memel," after “ Stvinemunde 
which consent was obtained; and 
the ship and goods were aft^rwf i ds' 
lost in their voyage to Lonigsberg: 
Held, that this alteration c^id non 
require a new stamp, being within 
35 G. 3. c. 63. $. 13* Ramsirom 
and Another v. Bell, T. 56 G. 3. 

Page 267 

5. Insurance oa t » ship from ( Rio-de- 
Janeiro to Liverpool, and the ship 
was captured, and afterwards re¬ 
captured, but in the interval, the 
assured having received intelli¬ 
gence of the capture, gave notice 
of abandonment, and after the re¬ 
capture, the ship arrived at Liver¬ 
pool, haviug sustained a partial 
damage, and action brought to re¬ 
cover a total Iobs : Held, that the 

, assured could only recover for a 
partial Joss. Brolherston and An¬ 
other v. Barber, M. 57 G. 3. 416 

6. Upon a policy of insurance on 

goods, where the ship being dis¬ 
abled by the perils of 'the sea 
from pursuing her voyage, was j 
obliged to put into port to repair; 
and in order to defray the ex- 
pences of such repairs, the master, 
having no other means of raising 
money, sold part of the goods, and 
applied the proceeds in payment 
qf the expenses: Held, that the 
underwriter was not answerable 
for this loss. Potvell and Another 
v. Gudgeon, M. 57 G. 8. 431 

7. Insurance at and from Quebec to 
Teneriffc on a cargo of Wheat, fish, 
and staves, w ith the usual memo¬ 
randum as to corn and fish free 
frpm average, unless gerforai; and 
the ship was captured, and after¬ 
wards re-captured, and sept by the 
re-captorS to Bermuda , where a 
scarcity prevailing an embargoes 
laid on the export of provisions, 
and the cargo being landed, it was 
found that 583 bushels of wheat 
were so damaged by sea water, 
that they were, by order of the 
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magistrates, for the sake of the 
public health, thrown overboard; 
and other part of the wheat being 
damaged, the captain sold that part 
and the fish, which sold at a profit; 
anil put up the ship to sale, which 
he purchased at not more than one 
fourth of its value, for the benefit 
of the owners; and having repaired 
her, and being refused permission 
to ship the remaining wheat to 
Teneriffe, he directed it to be sold, 
and purchased it for the benefit of 
those concerned; and by leave of 
the governor, the embargo being 
then raised as to the West India 
islands, shipped the same for Ma¬ 
deira, where he arrived and deli¬ 
vered it; and took in a cargo of 
wine for London, with which he 
arrived: Held, that the assured, 
who had abandoned upon receiving 
intelligence of the circumstances 
which happened previously to the 
time < W-iffl(€ ship’s being permitted 
to proceed to Madeira , were in- 
titled to recover as for a total loss 
on the whole pf the goods insured. 
Cologan and Another* v* The Gover¬ 
nor and Company of the London 
Assurance, M. 57 G. 3. Page 447 

8. On a policy of insurance pn goods 
in the common form, where the 
ship and goods were sunk ut sea 
by another ship’s firing upon her, 
mistaking her for ap enemy : Held, 
that the insured was entitled to 
recover upon a special count, stat¬ 
ing the particular circumstances; 
for this was within the general 
words of the policy, “ all other 
perils, losses,” &c. Semble, that 
such a loss is not a peril of the sea. 
Cullen v. Butler , M. 57 G. 3. 461 

JUSTICES. 

See Church Rate. Conviction. 

1. The justices of the borough of 
Liverpool have authority to sen¬ 
tence, and to commit in execution 

of 
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of such sentence, to the house of 1 
correction for the county of Lan- \ 
easier , an offender convicted hefoifc j 
them, at the borough sessions, of 
petit larceny. The King v. Hough-* 
ion, T ■ 56 G. 3. Page 800 

2. The justices of the* borough of 
Liverpool have no authority to 
commit to the hou^e of correction 
for the county of Lancaster a 
person convicted by them under 
51 6.3. c. WA. (local and personal) 
pf being a rogue and vagabond 
Within the meaning of the If G. 2. 
c. 5. The King v. Houghton, T. 
56 G. 3. 311 

LEASE. 

See Surrender. 

LICENSE. 

L A license to C. and H. (who were 
ship brokers in Loqyfon) jtn behalf 
of themselves and Britisfi orneutral 
merchants, to lodd and export a 
cargo on board the Russian ship 
Fortuna (rotn London, to any port 
in thtf Baltic i.fpt uqdcr blockade, 
was held to protect Russian pro¬ 
perty exported from this country 
on a voyage to a Russian port, 
Russia being at war with Great 
Britain. Rucker and Others v. 
Ansley, 22. 56 G. 3. 25 

2. Where a license was obtained and 
insurance effected from Riga to 
Hull, on goods the produce of 
Russia , on board a Swedish ship, 
but the ship sailed three days before 
the letter directing the license to 
be obtained reached the agent, the 
letter having been delayed by 
contrary winds beyond the usual 
time, and the license was obtained 
two days afterwards, and the in¬ 
surance effected subsequently to 
; that: Held that though the voyage 
was in its inception illegal, being 
contrary to 12 Car. 2. c. 18. s. 8.; 
nevertheless the assured might re- 
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' 

coves back the premium. Hentig 
and Another v. Staniforth, E. 

/56»G. 3. Page 122 

> 

, LIEN. 

A workman having bestowed his 
labour upon a chatjel in consider¬ 
ation of a price fixed in amount by 
his agreeu?£Bt with the owner, may 
detain the chattel until the price 
be paid ; and this, though the chat¬ 
tel bp cjchyered tp the WQrknaan in 
different parcels, and at different 
times, if the work to be done under 
the agreement be entire. Semble, 
that where the parties contract for 
a particular time or mode of pay¬ 
ment, the workman has not a right 
to set up a claim to the possession 
inconsistent with the terms of the 
contract. Chase and Others, 'As¬ 
signees of William arid Thomas 
Hurst, Bankrupts, v. James and 
David Westmore, T. 56 G. 3. 180 

LIMITATIONS, STATUTE OF. 

Where upon demand made of pay¬ 
ment of seamen's wages accrued 
during the Russian embargo, the 
defendant answered, “ that he 
would not p%y; tl^pre were none 
paid, and he did not mean to pay 
unless obliged;” this was held suf¬ 
ficient to take the case out of the 
stat. of limitations. Dowthwaite v. 
Tibhutf E. 56 G. 3. 75 

NEGLIGENCE. 

The law requires pf persons having 
in their custody instruments of 
danger, that they should keep them 
with the ut,naost cure: therefore, 
where defendant, bejng possessed 
of a loaded gun, sent a yttung girl 
*to fetch it, with directions to take 
the priming out, which was ac«- 
cordingly done, and a damage ac¬ 
crued to the plaintiff’s son in con¬ 
sequence of the girl’s presenting 
the gun at him and drawing the 

trigger 
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PLEADING. 


POOR RATE. 


trigger, when the gun went off: 
Held that the defendant was iiaMe 
to damages in an action Hipon the 
case. Dixon v. Bell, T. 56 Q. 3. 

Page 198 

# 

NOTICE. 

See Bills op Exchange, 1, 2. 
Insurance, 2. 

ORDER OF REMOVAL. 

An order of removal made upon com¬ 
plaint that M. S. the wife of W. S. 
who is absent from her, is come to 
inhabit, &c., and is now with child, 
which is likely to be born a bastard, 
adjudging the said M. S. to be 
actually chargeable, was held suf¬ 
ficient in form, although the com¬ 
plaint did not state that the pauper 
was actually chargeable. Rex v. 
The Inhabitants of Inskip with 
' Sowcrby. T. 56 G. 3. , 299 

OVERSEER. 

See Bankrupt, 4. Conviction, 3. 

PARTNER. 

See Bankrupt, 3. 

PENAL ACTION. 

See Venue. 

PERILS OF THE SEA. 

See Insurance, 6. 8. 

PLEADING. 

4 

See Distress. Insurance, 8. 

Set Off. 

. I 

1. B. cannot,’ in an action brought 
against him by A set off a judg- 
. ment recovered by him against A. 

for which A. is charged in execu- 
, tion. Tautor v. Wafers, E. 56 G. 3. 

* 103 

% Iedietceent against a parish for non 


repair of a highway lying within 

* it; plea that the inhabitants of 
another parish have repaired, and 

* been used and accustomed to repair, 
and of right ought to have a 
Held ill,Tor the plea ought*! 
shewn a consideration. Rex v. 
The Inhabitants of the Parish of 
fit. Giles, Cambridge, T. 56 G. 3. 

* Page 260 

3. In declaring against the acceptor 

of a bill of exchange, accepted 
payable at a particular place: Held, 
not necessary to aver a present¬ 
ment at the place. Young v. Rowe, 
T. 56 G. 3. 291 

4. Counts for money lent and for 

money paid by plaintiff, as assignee 
of a bankrupt, were joined with 
counts for money had and received 
to plaintiffs use, and upon an ac¬ 
count stated with him, as assignee: 
Held, upon er/or after verdict, that 
these TSltnifs were well joined. 
Richardson v. Griffin in Error, T. 
56 G. 3. 294 

POOR RATE.* * 

1. Where a ’•ate was imposed upon 

P., owner of the lead ore in cer¬ 
tain lead mines, in respect of the 
duty-lead reserved in a lease of 
saia mines, being one-fifth share of 
the lead to be smelted from the ore 
raised from said mines: Held that 
this reservation was in the nature 
of a rent, and therefore not rate¬ 
able. Rex v. The Earl of Ponfret 
and Others, E. 56 G. 3. 139 

2. The lessee of market tolls in gross, 

not incident to the soil, is not rate¬ 
able to the poor in respect of his 
occupancy thereof. Rex v. Bell, 
T. 56 G. 3. 221 

3. The Hull Dock Company were 
held rateable in respect of the ton¬ 
nage duties received by virtue of 
statute 14 G. 3. c. 56. although it 
appeared that the expenditure in 

repair* 



POWER. 



repairs during the period for which 
the rate was made, exceeded the 
amount of the duties receive^. 
Rex v. The Hull Dock Company, 
M. 57 G. 3. . Page 39* 

POWER.* 

* 

1. Under a power to tenant for life 
to lease for 99 years, determinable 
on one, two, or three lives, a lease 
for 99 years, if E. H. should so 
long live, to commence from the 
death of I. L. and M. R. (two 
lives on which a subsisting lease 
for years was determinable) was 
held ill. Doe dem. Copleston and 
Others v. Hicrn and Another , E. 

56 G. 3. 40 

2. Under a power given by a marriage 
settlement to tenant for life, to 
lease for years, determinable on 
three lives, reserving the ancient 
and accustomed rents, duties, &c. 
so as “ there be etttitakr&d in every 
such lease a power of re-entry for 
non payment of the rent thereby 
to be reserved,”a lease for 99years, 
detesmirTablc on three lives, with a 
proviso for re-entry, “ if the rent 
should be behind or unpaid in part, 
or in all by the space of fifteen 
days next after the day of pay¬ 
ment, and no sufficient distress 
could be had on the premises,” was 
held to be a valid execution of the 
power; and that evidence, that the 
usual form of leases of the estate 
in settlement for years, determin¬ 
able on three lives, as well prior to 
as after the settlement, was, with a 
similar conditional proviso for re¬ 
entry, was admissible evidence, the 
tenant for life having under the 
power a discretion as to the terms 
*of the proviso, which the power 

required generally to be inserted 
in such lease. Doe dem . The Earl 
of Jersey and Others v. Smith, M. 

57 G. 3. 467 
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• PRACTICE. 

I ISee Costs, Suggestion of ' 

* * Breaches. 

1. ^Testatum capias directed to the 
coroner* where one of the two 
sheriffs of Bristol^ as party to the 
suit, held irregular; for it ought 
to«have gone to the other. Letsom 
v. Bickleyand Others, E. 56 G. 3. 

Page 144 

2. The defendants pleading a tender 
to an action for goods sold, does 
not preclude him from entering a 
suggestion on the roll, to deprive 
the plaintiff of his costs under 
statute 39 and 40 G.3. c. 104. s. 12. 

(London Court of Requests act.) 
Jordan v. Strong, T. 56 G. 3. 196 

3. Upon process by original .writ 

against a member of parliament, 
the summons omitted to describe 
him as having privilege of parlia¬ 
ment, and the notice at the foot 
stated, that in default of his Ap¬ 
pearance on the return day of the 
writ, plaintiffs would cause an ap¬ 
pearance to be entered for him : 
Held, that the summons was suf¬ 
ficient. Everett Others v. J. 
Wharton, Esq., T. 56 G. 3. 321 

4. A defendant who is sued by bill 

as an attorney, not being such, 
may set aside the proceedings as 
irregular. Nabb v. Smith, T. 
56 G. 3. 324 

5. New trial refused after a verdict 

of not guilty upon an indictment 
for not repairing a road, where the 
verdict does not bind the right. 
Rex*v. The Inhabitants of Burbon, 
M. 57 G. 3. 392 

6. In ejectment, proof of service of 
the declaration on* the tenant in 

• possession is sufficient, without 

producing the landlord’s rule to 
prove that the defendant comeg 
m as landlord. Doe dem. Giles v. 
Warwick, M.57 G.3, 393 

I 7. Plain- 
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PROPERTY. 


7. Plaintiff cannot treat a sham plea 
as a nullity, and sign judgment os 
for want of a pica, after he ha> 
given a rule to abide by the plea. 
Draycoit v. Pilkington, M. 51 G. 3. 

( Page 518 

PREMIUM. 

See License, 2. Set-off, 

PRINCIPAL AND AGENT. 

A plaintiff who has made a contract 
as agent for a third person, cannot 
sue as principal without giving 
notice to the defendant before 
action brought, that he is the 
party really interested. Bickerton 
v. Burrell , M. 51 G. 3. 383 

PROHIBITION. 

A jfrohibition lies to the consistory 
court, if it proceed to hear the 
exceptions to an inventory exhibit¬ 
ed by an executor. Henderson v. 
■French, M. 51 G. 3. fOG 

PROMOTIONS. 

Pages 1, 2. 16*1. 325 

PROPERTY. 

An assignment of the freight, earn¬ 
ings, and profits of a ship, does 
not extend to profits not in exist¬ 
ence, actual or potential, at the 
time of the assignment; therefore, 
where C. assigned by deed to S. 
the freight, earnings, and profits 
of the snip IV., which ship after¬ 
wards, in a voyage to the .South 
Seas, obtained a quantity of oil, 
the produce of whales taken in 
the said voyage: Held, that this 
oil did not pass to S. by the as¬ 
signment ; f>r the assignor had no 
property, actual or potential, ig 
the oil, at the time of assignment, 

* and the voyage was not then con¬ 
templated. Robinson' and Others, 
Asdeuea of Clarksork&nd Another , 
Bamtnupis, v. Jmtaonnell and 


SETTLEMENT, $c. 

Others, Assignees of G. Sharp and 
. Others, T. 56 G. 3. Page 228 

2. statutes 26 G. 3. c. 60. and 
34 (?, 3. c, 68. do not enure to pre¬ 
vent the operation of t ; h& statute 
21 Jac. 1.2.19. s. 11., upotfHritish 
registered ships; therefore, where 
C., being owner of a ship, convey¬ 
ed the same S, but by the cbn- 
sent of S. continued to have the 
order and disposition until he be¬ 
came bankrupt; Held, that the 
property passed to the assignees 
of C., though the transfer 'Was 
compete under the register acts. 
Robinson and Others , Assignees of 
Clatksan and Another , Bankrupts, 
v. Macdonnell and Others , Assig¬ 
nees of Sharp and Others, T. 
56 G. 3. 228 

tcuo WARRANTO. 

In quo warranty ..for exercising the 
office of nuft'or, upon issue joined, 
that H., the presiding officer at 
defendant's election, was not then 
mayoi, the title of H. to be mayor, 
and not merely whethet' lie was 
mayor de facto, is put in issue; 
and evidence was held admissible 
to shew that IT. had not been law¬ 
fully elected, H. being then dead; 
but, before his death, an inform¬ 
ation having been filed against 
him for usurping the office. Sem- 
blf, that it is not competent on the 
trial of an information of quo war¬ 
ranto against the elected, to im¬ 
peach by evidence the titles of the 
electors, unless they are specially 
questioned on the record, jftar v, 
W. Smith, T.56G.3. 271 

SETTLEMENT BY HIRING 
AND SERVICE. 

A hiring at weekly wages, either 
party to be at liberty to part at a 
month’s notice, was held to be a 
yearly hiring; although the case 

stated 
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before they knew of her loss, and 
the licence was made to relate to 
a time antecedent to the loss. 
Coxvir and Others v. Barber , E. 
55 G■ S. Page 16 * 

P&SVILEGE. t 

Ah attorney sued by bill jointly w ith 
a person having privilege of par¬ 
liament does not lose hie privilege. 
Hamsbotum and Othcn v. Har- 
tourt and Bazodcn, H. 56 G. 13. 

585 


PRIZE-MONEY. 

1. The King’s w arrant of the 26th of 
June 1800, for the distribution of 
pme taken in the expedition to 
the Texel, did not intend to autho¬ 
rise the two commanders in chief, 
and the dag and genem! ulliceta. 
or such of them as coa!>l \on\eui 
cntly be assembled, to determine 
or to refer to the der inclination of 
others, the right of a flag utficer 
claiming his due' of the distribu¬ 
tion, as being»ha muni t omm<uidcr 
in chief at tne tune of the Rapture. 
I.nrd F?\< m(*P Duncan, E.uuitoi 
ofT.o-'dVisjo^nt l)~main, debased, i 
v. M»hldl, idn.ii: sttatot of S.r ! 
A, Wild ML decreed, l'. 55 G. 3. ! 

10.1 ! 

2. Where on admnal, appointed to ! 
th. comm md of an expedition iiom j 
thw country was instructed to put j 
himself and his. fleet under the 
command of the admiral command- | 
ing the station, if his co-operation ‘ 
should be necessary, and did ac¬ 
cordingly put himself and his fleet 
under such command, and was di¬ 
eted by the admiral of the >ta- 
pn, whilst he remained with him 
to consider himself under his com¬ 
mand, and to attend to all orders 
and signals whilst the fleets were 
on the same station, and the admi¬ 
ral of the station did several acts 


foi warding the objects of the * xpe- 
dition, and issued ord tc n luting 
theref<£, but m consequence of id 
health Idl the station with the 
shi|)s under his command, and sailed 
Tor Ef<inland, itnd at the time when 
the enemy’s fleet agreed to surren¬ 
der \\ as out of sight, and not in a 
situation to have afforded the least 
assistance, and the enemy’s fleet 
• bin rendered the da) after he sailed: 
Held that the admnal of the station 
wa*> not entitled to Ins share of dis¬ 
tribution of prize as couimnndor-in- 
chicf of ttie expedition at the time 
of the capture, but that tin admi¬ 
ral appointed to the command of it 
was, Tb, Page 105 

PROCLAMATION, 

Set I>, iui Kcr, 4. 


PROMISSORY NOTES, 

Su VlHLlVU 

0 _ ^ 

A note proinib.ng to paj J. F. or 
older a sum < ertuin, the amount 
of the purchase-money of a quan¬ 
tity of fir belonging to //,, with an 
indorsement thereon at the time of 
making the note, that it was given 
on condition that it should be void 
ifunv dispute should arise between 
FI. and IF respecting the fir, was 
held not to be a promissory note 
within slat.3 & 1 Aim. 9. Hart¬ 
ley v. iVilUrnou and Another , E. 


55 G. 


25 


PROMOTIONS, 449, 450. 

QUO WARRANTO. 

Upbn un application for a qfio war- 
ranto»information, suggesting that 
the defendants were elected con* 
trary lotheprov monsef it particular 

(barter. 



*,ua riAea.se. 

charter, the affidavit must state that 
the charter was accented, or that 
the usage has been m ponformjty 
to the charter; and tjie Court, after, 
determining that the affidavit ( was 
ill for omitting so to atat&, refused 
( eave to amend iy. The King v. 
Barzey»and Others, T. 55 G. 3. 

Page 253 

RELEASE. r 

}. The lessor of tho plaintiff in eject¬ 
ment, cannot release the action. 
Doe , dem. Byne and Others , v. 
Brewo and Another, T. 55. G. 3. 

300 

2. A release contained in a deed, 
w hich recited that defendant stood 
indebted to his creditors in the 
■several sums set to their respective 
names, and that they had agreed 
to take of defendant 1 5s. m the 
pound upon the whole of their re¬ 
spective debts, whereby the credi¬ 
tors, in consideration, of tl\e said 
" iir,. in the pound paid to them be¬ 
fore executing the release, each 
and every of thun dicl release de¬ 
fendant from all manner of actions, 
debts, claims, and demand'! m law 
and equity, which they or any or 
either had against him, m tfu 're- 
after could , should, or might huxe. 
by reason of any thing from the 
begiuiiing of the world to the date 
of release, was held to release 
nothing but the respective debts, | 
and al] actions and demands touch¬ 
ing them ; for the genera! words of 
release have reference to the par¬ 
ticular recital, and shaM be go¬ 
verned by it. * 

Therefore where to debt brought by 
plaintiffs on defendant’s bond, the 
defendant pleaded this release, held 
that plaintiffs*^ their replication, 
might plead that the bond was given 
b) the defendant with others as a 
security for the repayment of bills 
di *tsrn upon th’hin by the defendant, 


SAlVAGE. 

« 

and foi monies advanced to hint, 
and that the sum set against their 
names m the release was due to 
them from the defendant on the 
day of, the release on his own ac¬ 
count, and the monies intended to 
be assured by the bond, although 
part was due at the time of exe¬ 
cuting the release, were not, nor 
was any part included or meant by 
them or by defendant to be included 
in the sum set against their names 
or m the release. Paylcr and 
Others v. Homer sham, M. 56 G. 3. 

Page 12'J 

RELIEF, ORDER FOR, 

Sec Appeal. 

REMOVAL, ORDER OF, 

Sec ,Jl STICKS. SnXIlMENT BY 
HlRlNC. AND Sl'RVICfc, 1 . 

. RENT, 

Sec Poor-Rath, 1. 

REPLEVIN BOND 
See Dbb.t, 2. 

RETURN OF PREMIUM, 

Sec Prlwivm, Return ok 

REVOCATION. 

See Devise, 1. — Will, 1. 

SALE OF GOODS, 
toe Frauds, Statute ok. 

SALVAGE, 

1. Where a ship was chartered $fjK* n 
a v oyage oat and home, at 2/fp*. 
per ton, register measurement, per 
month, 2500/. to be paid on clear¬ 
ing outwards, the like*sum at the 
end of twelve months, apd the re¬ 
mainder three months after being 
reported at the custom-house on 
4f her 



scnys facias. 

her return; and the ship delivered 
her outward cargo, -and sailed with 
her homeward cargo, and was cap¬ 
tured and recaptured on the home¬ 
ward voyage, arid the »ship and 
dargo were sold 'by consent' of all 

{ jarties, the owner and chatterers 
living respectively made claim in 
the Admiralty Court to ship and 
goods, where restitution' was de¬ 
creed to them upon payment of 
salvage: Held that the charterers 
(having paid the two sums of 250/.) 
were not liable to contribute to the 
ship-owner for salvage in respect of 
their goods, where the proceeds of 
the goods fell short Of the sum due 
for the residue of the freight, but 
that tire- ship-owner in respect of 
the freight was liable to the whole 
salvage; and the charterers having 
paid such contribution out of the 
proceeds of the goods, under a 
security given by them for pay¬ 
ment of the salvage, with**he ussent 
of the ship-owner as far as his lia¬ 
bility was concerned; held that 
they might set it off in an action of 
covenant by thf* owner for the re¬ 
sidue of the freight. Cox and 
Others, Assignees of Swan and 
Anderson, Bankrupts, v. May and 
Others , E. 55 G. 8. Page 151 
Secus as to the charges of esta¬ 
blishing the claim to the cargo, 
and procuring the decree of resti¬ 
tution, for held that the charterers 
alone were liable to them. ‘ il>, 

' -e 

SCIRE FACIAS. 

In scire facias to have execution for 
dgunagesand costs recovered against 
upon a recognizance of bail, 
conditioned in case the said J, B. 
and G» K. should be condemned that 
J. Bp and <?. jfif. should pay, &c. or 
rendet* themselves, the plaintiffs 
allege that J, B. and G. K. have, 
not paid* Sfc. or rendered themselves, 
according to the form and effect of 
Vox.. IV. 


4 


SETTLEMENT. 609 

the recognizance: Held on special 
demurrer that the breach was ill 
•assigned; for won con$a£ but that 
J. jl^who was condemned^h^paid 

v. Tfwrley and Another, 'IE'. 55 


G. 3. 

SEN|EN££,*? " 7 ' • 

. tSee Sessions. 

• • 0 ‘ 

SERVANT, 

See Tkoveh. „ 

I. , 4 

: SESSIONS, •' v '- 
See Costs, 2. 

An indictment lies to the quarter 
sessions for lighting fires on the 
coast contrary to stat. 47 G. 3. 
sess. 2. c. 96., and if it be removed 
and the defendant be tried and 
convicted before a Judge at Nisi 
Prius, this Court shall award sen¬ 
tence. The King v. Cock, E. 
55 G. 3... ^7J, 

SETTLEMENT, 

{ See Justices. 

| SETTLEMENT — by Apprentice - 

! ship, 

| See Evidence, I. Witness, 1, 

j * 

A parish-apprentice was, before the 
passing of stat. 18 (?. 3. c. 4*7., 
bound till 24, and served till nearly 
attaining21, when b is master being 
about to leave the parish, and no 
longer wanting his service, told him 
that he might leave him and go 
where he liked, and shift fW him¬ 
self, but if he could not provide 
for himself, he mightreturn to him; 
Upon which he quitted; and when 
m wqs about four months past 
21 bound himself by indenture as 
apprentice to another master 
three years, and served with' him ' 
die three years; Held that he did 
not acquire a settlement by ser- 
S s :'$* i' vice 



r.iO SETTLEMENT. 

, «* 

vice under the secoryi indenture. 
The King v. The Inhabitants of 
Row, otherwise Nyme\t Tracty, 
M. 56 G. 3. Pa^e 3b 3 

SETTLEMENT -~by Hiring : find 
Service. 

r 

L An order* for the removal of a 
married woman (not stating her to 
be such) and her children to T. 
adjudging that the lawful settle¬ 
ment of her and her children is in 
V„ was held well without adjudg¬ 
ing that Y. was her husband's set¬ 
tlement ; and proof by the mother 
t.f the husband that he gained a 
settlement in Y. by hiring and scr- 
viod was held sufficient without 
calling the husband, although it 
appeared that he was in this coun- 
tiy. The King ' r . Inhabitants of 
} :,pytty, E.55G.3. 52 

2. A hiring at 8s. per week, and two 
guineas for the harvest to do any 
thing the gardener should set him 
aTit.At, is not a yearly hiring. The 
Kinv v. Inhabitants of Lambeth , 
T.55G.S. 315 

SETTLEMENT —by a Tenement cf 
101. a- Year. 

1. Where a person rented and resided 
on a tenement of 4 1. a-year, and in 
the same year bought at a public 
auction, on 12th August , four lots 
of oats growing in one field, for 
] 21 .1 Is., which oats were of differ¬ 
ent kinds, that ripened at different 
periods, and he began to reap them 
on 1 itli September, and continued 
reaping them as they ripened, and 
carted them away at 1 intervals be¬ 
tween the Mth Sept embe r and the 
3d November, on vv^gi day he 
cartel! off the last load: Held that 
he dill hot thereby acquire a settle¬ 
ment. The King v. The •Inhabi- 
tantskfJfral |g* /.5.^3. 21.0 
%\ Where husbiffll| bring a 

soldier, ddfe pid leftlfis fdttuly 



in the pantfd'of S., and the vt 
during his absence, took a house at 
5l. a-year in S and Uvea m it 
with her family, and afctofoQk m ‘‘ 
other house at five g^wl|f^ ar ' 
and put some of her buwJjpwi iur- 
nitGre in it, intending toremove 
thither, but never did remove, but 
underlet it; and during the time 
she hefd both, her husband Came 
to see her, and remained seven 
v* eeks concealed in the housewher e 
she lived, and was made acquainted 
with her having taken the two: 
Held that the husband did not ac¬ 
quire a settlement by this resi¬ 
dence. The King V. The Inhabi¬ 
tants of Ashton-under-Lyne, M. 

.56 0. S. , 357 

3. The taking a grant of a licence 
from the lord of a manor to erect 
a cottage on a piece of land, ren¬ 
dering an annual rent of 10$. 6a. 
as a quit-rent, and also a grant of 
a licence to inclose a piece or 
ground for a garden to the said 
cottage, both being parts of the 
waste, and building a cottage there¬ 
on, find residing \n it a year and a 
half, were held not to confer a set¬ 
tlement ; this being a licence only, 
ami not a grant of any interest in 
land. The King v. The Inhabi¬ 
tants of llorniion-on-lhe-HUl , H- 

50(7.1 562 


SHERIFF, 
See Escapf. 


here the sheriff levied under a fi- 
fa., and received the money, and 
afterwards the judgment, and exe¬ 
cution being set aside for irregu¬ 
larity, and the money ordered to 
be returned, paid it back with the 
assent of the plaintiff: Held that 
the stnt. 43 G.2. c. 46- does not 
take away hi# remedy by action of 
debt against the plaintiff for his 
poundage. Rawstorne v. Wilkin¬ 
son, T. 55 G. 3. cun** 

OI 111* 



TITHES. 


STATUTES. 

« 


61- 


SHIP, 

See Bankrupt, 1. Partners,!. 


+ «,+ 




; SIMONY, 
See Bond, I. 


SMALL-POX, 


See Nuisance, 1, 2. 

1 


Geo . II. 

12, <\29. General county rate. 

* | • Page 438 

»13. cfl 8 . *.7t County rate. 439 
28# c. 35y i. 19. Middlesex coun¬ 
ty court act. ^ 169 

Expences of prose- 
cutonL * 522 

c. 37\ Sentence .^** 443 

#7. c. 3. Bxpences of tyltoesses. 524 


SOUTH SEA COMPANY, 

See Licence, 1,2. 

SPECIAL DAMAGE, 

See Action on the Case, 2. 

STAMP, 

See Lease, 1. 

STATUTE OF FRAUDS, 

See Frauds, Statute oi\ 

V » 

STATUTES. 

Edw. III. 

4,5. e.3. Exemption from titties. 

Page 136 

w r ■% ■ v 


//ew, VI. ' 

14. e. 1. Justices of nisi pirns. 443 
Eliz. 

18. c.3. *. 2. Bastards. 560 

29. c.4. Sheriff’s poundage. 256 

Jac. I. 

*21. c. 19. Bankrupt. 242 

Car. II, 

I3&14. c. 12. Settlement. 212 


29. c. 3. s. 17. Stat. of frauds. 263 
Will. III. 

9 A10. c. 11. Settlement. 212 

. Anne. 

3 & 4 . c. 9. Promissory notes. 25 
8 . r.14. Rent. v 113 

10 . e. 11. Church rate. 250 


Geo. III. 

13. c. 78. *.64. Costs. 208 

18. c.19. Costs on acquittal. 524 
26- c.60. Ship registry. 454 
28* c. 52. Controverted elec¬ 
tions—.Costs. 234 

33. c. 52. East India Company. 279 
34 /e. 68 . Ship registry. 454 
37* c.78. Liverpool pilots. 77 
42. c. 90. Local militia. * 407 

c. 101. (Local and personal.) 
Commercial Road. 27. n. 

43- c.46. Sheriffs’poundage. 256 
e. 153. s. 13, Importation 
of wool. »• 

47. sees. 2 . c. 66 . Lighting fires 
on the coast. 71 

49. c. 121, *s. 8.17. Bankrupt 
— Annuity. 38;} 

1 . 121 , .y. 4. Settlement — 
Examination of pauper. 355 

52. c. 89. (General pilot act.) 82.87 
c, 155. *. 12 . Religious as¬ 
semblies— Conviction. 509 

STAYING EXECUTION, 

See Execution. 

STRANDING, 

See Insurance, 1 , 2. 6, 

* 

SURETY. 

* 

See Bankkupt, 2. # 

' SURRENDER, 

See Lease, % 


S s 2 TITHES. 



612 VARIANCE. 

TITHES., ? 

Oak wood of more than 20 years’ 

• standing, not growing frfim acorife, 
but from old stdolsj whichfestools ’ 
belonged originally to trass wlhch 
had stdtod more than 20 years, \yere 
held not to be s<f‘ cl early/in titled 
by stat. V> Ed. 3. c. 3. tf exemp¬ 
tion from tithe, us to inpke a ver- 

• diet v»rhich subjected them to tithe 
a wrong verdict. Ford, Widow, 
*ind Another Executors of H. Ford, 
Clerk, v. Ilacstcr, E. 55 G. 3. 

Page 130 

TRANSPORT, 

See Cha rterparty. 

TRIAL, 

. See Jury. 

TROVER, 

A servant may be charged in trover, 
although the act of conversion be 
by him for the benefit of his 
master, Stephens and Others , As¬ 
signees, w Email, T. 55 G. 3, 259 

TRUSTEES, 

Sec Action in rut Case, 

USURV. 

t 

Whether a commission of one-halt j 
.percent, upon a banking account j 
be usurious or not, is a question 
for the jury, depending upon 
whether it may be ascribed to a 
reasonable remuneration for trou¬ 
ble and expencc, or whether it be 
a colour for the payment of in¬ 
terest above 5L per ftent. upon a 
loan of money, and if there be a 
contrariety of ovt(ltfh%Bt upon that, 
point,Mm Court will not set aside 
the verdict and grant a net' trial, 
although the verdict be against 
the opinion and 'direction of 
tile Judge who tried it; "unless 


* VA|lAN£E. 

it appeassh^early that the jury 
have drawpttn erroneous conclu- 
clusion. \arstairs and Others, 
Assignees of Kensington and Others , 
Bankrupts, v. Stein and Others, T. 
55 G. 3. ■ ‘ ?pge 192 

VARIANCE, 4 -: 

t * 

Sec Bilks ot Exchange, 1 . 6 *. 

1. Where plaintiff declared in cove¬ 
nant, that defendant demised to 
him a wharf and storehouses, &c.> 
the word in the deed being store¬ 
house: it was held to be a fetal 

I variance, although no breach was 
I assigned upon the demise of the 
} storehouse, but only, upon a cove- 
: nhnt by defendant, not to suffer a 
| wharf to be erected on his estate 
i to the injury of the said wharf, per 
j qtwd plaintiff was deprived of cer- 
| rain gains which would otherwise 
have arisen from wharfage dues, 
store-room, &c. Hoar v. Mill, 
H. 56 ft. 3. 470 

2 . In debt on a mortgage-deed for 
non-payment of the mortgage- 
money, plaintiff declared that de~ 
fcndaufobouml himself, hi- heirs, 
executors, and administrators, and 
proved a deed in which defendant 
bound himself, his executors and 
administrators only-s Held that this 
was not a material variance. Ham- 
borough v. Wilkie, H. 55 (1. 3 , 

471 n. 

3. Whore the indorser; declared 

against the maker of u promissory 
note, that he made the same pay¬ 
able at lie house of Messrs . B, and 
Co., London , and upon production 
of the note at the trial it appeared 
that the address at the house; oi 
Messrs. B. and Co. wa^not. a pari 
of the note, but only ? memoran¬ 
dum at the foot of the note Held 
tliat this was# variance. Exon v. 
llussell, IL56G.3. 505 

■ VENUE, 
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SECTL^MENT, &c. 

\ “w, 

stated that thftjg pauper let himself 
by tlie week, it ‘being also stated, 
that at the time the pauper let him* 
self by the week, nothing passed 
between him and his master as to 1 
bis being hired by tl 1(4week, ex¬ 
cept that he was to have weekly 
wages. Ilex v. The Inhabitants 
of Great Yarmouth*, E. 5G (1.3. 

Page 1 

2. Where a pauper, at the time of 
hiring himself, had a daughter of 
the age of eighteen, who from the 
age of lour had lived with her 
grandfather, and had been main¬ 
tained by him until his death, and 
afterwards by her grandmother, 
which continued until she attaii*i^| 
twenty-one, the grandfather having 
by his will directed the grandmo¬ 
ther to educate and maintain her 
out of a fund given to the grand¬ 
mother for life, and after her de¬ 
cease to the daughter ; Held, that 
the daughter was not emancipated, 
and consequently pauper was not 
within statute 3 and 1- JF. t) M. a 
person yet having a*child at the 
time of the hiring, ffisx v. The Inha¬ 
bitants of UcIJield . T. BG G. 3. 214 

SETTLEMENT BY A TENE¬ 
MENT OF TEN POUND A 
YEAH. 

j. Where pauper, by order of a cor¬ 
poration, made at a common hall, 
was allowed the liberty to take 
sand and gravel from the bed of a 
river, (of which the corporation 
were entitled to the soil,) with a 
condition that he sold the sarnl to 
the inh bitants of the town at a 
certain ate; for which liberty he 
paid to the corporation at the rate 
of 10/. per ann.: Held, that he 
thereby acquired a settlement. 
Ilex v. The Inhabitants of All 
Saints in Hetty* E. 56 G. 3. ftO 

2. Where pauper, a married man, 
agreed to serve & for a year as a 
labourer, and was to have a* 


SET OFF. 

9 

year* a house and garden, a piece 
of land for potatoes, the milk of a 
cow*, and feeding of a pig, which 
were tt> run on a neighbouring 
fi*ld; and under this agreement 
«*,, jhe pauper served, and had the 
elusive occupation of the house 
bW himself and family, the house 
beifig about UK) yards from the 
house of S., and being necessary 
for the performance of his service, 
and if he had not had it, he would 
have had more wages : Held, that 
this was not a coming to settle on 
a tenement to confer a settlement. 
Jir.r v: The Inhabitants of Kelstern , 
E.5GG. 3. Page 136 

> SETTLEMENT BY RATE. 

A person occupying, at 47. a-year, 
part of u dwelling-house of ihe 
annual value of 18/., docs not, 
since 35 G. 3. c. 11)1. s. 4., acquire 
a settlement, although he he rated, 
and # ^ay to the church and poor- 
rate tor the whole hou^v 1 -Viei'V 
The Inhabitants of Penrtjn, M. 
BIG . 3. ' " ' 443 

SET OFF. 

1. Where damages are unliquidated 
and there is not a mutuality, there 
cannot be a set off; therefore, 
where plaintiff declared in covenant 
for a total loss on a policy of as¬ 
surance effected in his own name, 
and averred the interest in one 
count to be in himself, and in an- 

i other in himself and others, tr 
vflhieh defendants pleaded that ; 
less sum vras due on the polie 
than for a total loss, and sbt e 
monies due to them on plait,till 
bond, which was tyadc to tht 
^before they had notice that . 
other than plaintiff was intere. 
in the policy : Held, that t’ * 
pleas were ill. Grant v. The II 
Exchan (re Assurance Compaw 
57 G. 3. ' “ 

2. Au underwriter, in an act,” 
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STAMP. 


the.-assignees of a'bankrupt assur¬ 
ed, upon a loss which happened 
after the bankruptcy, may set off a 
sum due to him for premiums ton 
tlie balance of accounts between 
the bankrupt and himself. *Gra- { 
ham and Others, Assignees 
Leigh , Bankrupt , v , f Russellf M, 
57 G . 5. ' ,, Pafifc. 498 


SHERIFF. 

Sec Bail, 2. 

STAMP. 

See Bail, 2. 

1. A deed executed and indorsed on 
a former deed, as a further securP ■ 
for advances made and to be made 
under the first deed, is exempted 
by 48 G. 3. c. 149. from an ad 
valorem duty, if the first deed be 
stamped with an ad valorem stamp. 
Robinson and Others , Assignees of 
Clarkson and Another, Bnjf) tipis, | 
v.'toim/rtttell and Others, Astig-\ 
nees of Sharp and Others, T. i 
56 C.8. 228 | 

l. A bill of sale of a ship is not void, j 
though it omit to set forth a true I 
consideration, and is not stamped t 
with an ad valorem stamp; but the : 
parties thereto are liable to a pe- • 
nalty. Robinson and Others, As- j 
signets of Clarkson and Parker, j 
Bankrupts, v. Macdonudl and J 
t Others, Assignees of G. Sharp and i 
‘ Others, T. 56 G. 3. 228 ! 

V A valuation made of the parish j 
■ lands by two resident parishioners, j 
'.appointed for that purpose at a ! 
parish meeting by the parish of- j 
ticers, with a view of equalizing • 
he rate to the relief of the poor, 
■as held no\ to require an appraise¬ 
ment stamp, it being merely for 
. W information of the parties enj¬ 
oying the valuers. Atkinson and 
pthrr v. Fell and Another, T, j 
“ 240 


STOPPAGE, &c. 

t 

STATUTES. 

Enw. Vi. 
jv2 and 3 c. 13. Barren Land. Page 166 

* Eliz. 

31 c. 5. Penal action — "Venue. 427 

« Jac. I. 

21 c. 16. s. 3, Limitation. 75 

— c. 19. s. 11. Bankrupt. 228 

i ?Jak. II. 

12 r. 18. s. 8. Navigation act. 122 

13 and 14 c. 12. s. 1. Settlement, 

Tenement. 136 

22 and 23 c. 25. s. 3. Game. 206 

W. 

3 and 4 c. 11. s. 7. Settlement. 214 

5 and 6 c. 11* s. 3. Costs. 520 

’ , and 9 c, 11. s. 8. Suggestion. 60 

Ann. 

5 c. 1 k ,v. 2. Game. 206 

Glo- II. 

11 c. 19. *. 3. Fraudulent Removal. 

38, 200 

17 c- 5. Vagrant. 311 

— c- 38. Overseer, 314 

.Gko.IIL 

12 c. 61. s. 18. (lunpovvflfr. 188 

14 c- 56. finite aek. 894 

17 o.26. s, 1. Annuity. 4 

26 c . 60. Ship Register. 228 

34 c. 08. Ship Register. ib. 

35 c. 63. s. 13. Stamp. 267 

39 and 40 c. 104. a. 12. London Court 

of Requests. 196 

42 r. 85 Offences committed abroad. 

403 

43 84. s. 12. Non Residence. 427 

47 c . 78. Sib&ey Court of Requests. 

510 

48 c. 149. Stamp. 228 

49 c. 121. «. 9. 17. Banki Upt. 21 

51 c, 125. Insolvent. 12 

— o. 143. (local and person ill r ’ 
pool Dock Act. 

53 e. 127. s. ^ ", 

t 

• / * u • 

4 .„ay stop in tran- 




SURRENDER. 

situ before the goods come to the j 
hands of the vendee's factor, al¬ 
though the factor has the bill of 
lading, indorsed to order, in his 
hands, and is under acceptance to 
the vendee on a general account; 
wherefore, in such case, wher^ the 
vendee became bankrupt, and the 

, factor also became bankrupt, and 
the messenger under the factor's 
commission, upon the arrival of 
the ship, went on board and seized 
the cargo, the agent of the vendor 
having previously given notice to 
the captain to deliver the cargo to 
him, and the captain having agreed 
thereto: Held, that trover would 
lie by the vendor against the as¬ 
signee of the bankrupt factor. 
Patten and Others v. Thompson, 
M. 57 G. 3. Page 350 

SUGGESTION OF BREACHES. 

\fter a plea of non est factum, and 
that the bond was obtained by fraud 
and covin, where breaches are not 
assigned in the declaration, the 
plaintiff may suggest them’ under 
statute 8 and 9 W. 3 l. 11. in 
making up the issue. Homfray and 
Others v. Rigby, E.56 G. 3. 60 

SURRENDER. 

Although a surrender of a life estate 
to the owner of the fee is, as be¬ 
tween the parties, an extinguish¬ 
ment of the estate surrendered, 
yet may it have continuance to up¬ 
hold a prior interest derived under 
it: therefore where I. B. C. having 
a lease for three Jives of a manor, 
where, by the custom, the copy- 
holds were dcmiscable by copy, 
made a lease for years by inden¬ 
ture of a copyhold tenement to de- 
ictidnnt's father, and afterwards 
the estate o" r . I?. C. was surren¬ 
dered to the lord the fee, who 
made a lease of the manor the 
lessor of the plaintuf: Held, ttwt 
Vol.V. 


TROVER. 5}l 

inasmuch as the lease to defend- 
ant’s father, though not warranted 
by the custom, and though it sus- 
* pended the copyhold tenure, w%s 
nevertheless good to pass an in¬ 
terest to him, the lessor of the 
plaint.. 1 ’ should not avoid the same 
during t^e continuance ,of one’ of 
the three lives in me lease to 
I. B . C.» riotwishstanding the sur¬ 
render of that estate. Doe dem. 
R. Bcadon v. Pyke , E. 56 G. 3, 

Page H6 

*■ 

TITHE. 

Land which is of a good natural qua- 
"'ty, shall pay tithe immediately, 
Notwithstanding the 2 and 3 of Ed¬ 
ward 6. c. 13., although the ex- 
pence attending the breaking it up 
and liming it exceeds the return 
made to the farmer, in the several 
first years of cultivating it. War- 
toick and Another v. Collins , T. 
56 G. 3. ? * i«' v 

TOTAL LOSS. 

See Insukance, 7. Sett-off, l. 

TROVER. 

1. Where plaintiffs sold goods to T., 
who paid for them, and was to take 
them away, but defendant becom*- 
ing possessed of the place in which 
the goods were deposited, plaintiffs’ 
attorney, accompanied by T. de¬ 
manded them of defendant, telling 
him tha f they belonged to plaintiffs, 
and that they had sold them to T .; 
to which defendant answered that 
he would not deliver them to any 
person whatsoever, ana afterwards 
plaintiffs repaid the money to 2\ 

, and bfought trover against defend¬ 
ant: Held that this demand and 
sefusal were sufficient evidence of 
a conversion to support the action, 
and that a new demand by the 
plaintiffs, after they had repaid the 
0 o money 



SVJ VARIANCE. 

A 7 , i 

money to 1. was not necessary. 
Patlnon v, Robinson and Others , 
£. 5b G. 3. * Page l(b 

r t i 

VARIANCE. ^ 

1. A bill of exchange drawn ^> I. S. 
to his own order value ^received 
means va’ received by Me drawee, 
and if it be alleged intlu declaration 
to be for vjue received by the said 
/. S.> it is a variance. Highmore 
*v. Primrose, E. 56 G. 3. 65 

‘1, In ejectment, the premises being 
described as in the parish of West- 
hury, and it being proved that 
there were two parishes of West¬ 
bury, viz. Westbury on Trymm ac 1 
Westbury on Severn: Held, th&, 
this was not a variance. Doe dm. 
James and Wife v. Harris, M. 
57 G 5. 326 


WITNESS. 

I VENUE. 

In debt upon stat. 43 G. 3. e. 84. 
s. 12. for wilfully absenting him* 
self from his benefice, the venue 
mus| be laid in the county where 
the often ce is committed. The 
stat. 31 Elu. c. 5. extends as well 
to offences of omission as of com* 
mission. Whitehead v. Wynn, M. 
57 G. 3. Page 427 

WILL. 

* 

See Devise. 

WITNESS. 

One joint maker of a promissory note 
is ft witness to prove the signature 
of the other. York and Anther 

v. Blott, E . 56 G. 5* 71 
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